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UNITED STATES OF AMERICA
TO THE
UNITED NATIONS AND OTHER INTERNATIONAL ORGANIZATIONS

IN GENEVA

LA

October 21, 2005

Ms. Christing Chanet C oy
Chairman
Human Rights Committes
Office of the High Commissioner
for Human Rights
Palais Wilson .
CH-1211 Geneva 19

Dear Madame Chairman:

I have the honor to transmit to you the combined second and third periodic
report of the United States of America, with annexes, provided under Article 40 of
the International Covenant or Civil and Political Rights, As you requested in your
letter of July 23, 2005, the report contains a discussion of U.S. impleméntafion of
the Patriot Act. The Government of the United States will be pleased to answer
further questions from the Committee on the basis of this report, in keeping with
the Committee's rules and standard practice.

Please alfow me to express once again the longstanding commitment of the
United States to the protection and promotion of human rights and to the work of
the Covmittee.

Regards, / 7
@Ké‘ %e)’

Ambassadot
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THE PERMANENT REPRESENTATIVE

OF THE RELEASED IN FULL
UNITED STATES OF AMERICA |
TO THE
UNITED NATIONS AND OTHER INTERNATIONAL ORGANIZATIONS
IN GENEVA

LA

Qctober 21, 2005

Ms. Christine Chanet

Chairman

Human Rights Commitiee

Office of the High Commissioner
for Human Rights

PalaisWilson

CH-1211 Geneva 10

Dear Madame Chainman:

In a letter that T had the honor to send you today, the United States of
Ametica transmitted to the Committee on Human Rights the combined second and
third periodic report of the United States of America, provided under Article 40 of
the {ntemational Covenant on Civil and Political Rights. Although not part of the
U.8. report, as described more fully in paragraph 130 of the U.S. report, I am
enclosing, as a mutter of courtesy, a separate description relating to individuals .
under the control of the U.S, Armed Forces captured during operations against the
Taliban, Al-Qaida, and their affiliates and supporters and to individuals captured
during military operations in Iraq. This information updates information provided
in May of this year by the United States to the Commitice Against Torture.

We hope that this information will be responsive to the concerns you
expressed in your July 23, 2005 letter.

Regards,

Ambassador
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.27 June 2006

Original: ENGLISH

HUMAN RIGHTS COUNCIL
First session .
Agenda item 4

IMPLEMENTATION OF GENERAL ASSEMBLY RESOLUTION 60/251 OF
15 MARCH 2006 ENTITLED “HUMAN RIGHTS COUNCIL”

Note verbale dated 20 June 2006 from the Permanent Mission of the
United States of America to the United Nations Office at Geneva
addressed to the secretariat of the Human Rights Council

The Permanent Mission of the United States of America presents its compliments of the
secretariat of the Human Rights Council and has the honour to requiest that the secretariat
distribute the attached paper on the Draft Convention for the Protection of All Persons from
Enforced Disappearance to all Council members and observers and to include the document as
part of the official record. :

* Reproduced in the annex as received, in the language of submission only.

GE.06-12685

UNITED STATES DEPARTMENT OF STATE
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-The United Staies apprec!ates the opportunity to sddress the Humsn

Rights Council on the Draft Convention for the Protection of Al Persons from

_Enforced Disappearsuce. Wo thank tfw Chair of the Working Group snd all
purticipants in the Working Gmup for focusing atiention on this serious human

rights violation, although we upress disappointment that the draft text of the

C«_mvention, alhcit significantly izapreved from earlier drafts, does not represent the

consensus of all members of the Working Group. The United States hay been an

ac!we participant in the Working Grovp iu cach session, and given our stmd}

participation, we are providing our anderstanding of the mtmt of States that

-participated in the Workiag Graup on a number of core issues, We will prov:de
furcher, detniled mterpretabons when this document comes up for consideration at

the UN General Assembly. We reaffirm and lacorporate berein our Clnsmg

Statement st the final session of the Working Group, reproduced at pages 48-4% of

the ‘W(;rking Group Report of the Fifth Scssion (E/CN.4/2006/57) (“Report”).

We underscore at the outsct our view, shrared by "etl'wr delegations, that the

definition of the erih:é {Article 2) would bave been much improved biad it been more
precise and inc!u(igd an explicit requirement for intculionalit:}. particularly the
specific intent to piace a person outside the pmtection of the law. The need for
intentionality was recognized by the Chair aad recorded in paragraph 96 of the
chnr't, which states that an intentionality reqniremenz-is_impiicit in the dcﬁﬁiﬂun
" of enforced disappesrance, rocoguizing that “in- no penal system was il;ere an

offense of cnforced disappearmoce without intent.” We agree and vesffirm our

understandiag that under the Convention mens rea is an essential ingredient of the
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crime wnder Articles 2, 4, 6 (particularly Article 6(2)), 12(4}, 22, 25, & gther
ar.licies.

Second,the United States expresses lts intent to interpret the Right to Truth
in the preamble and in Article 24(2) conslstent with the Commission on Human
Rights Resolution on the Right to Trath {2005!66}. which states that the right may
be recognized in various legal systems {such 45 our own) as frecdom of information,
the right to kmow, or the right te be informed, and also consistent with the
international Covenant on Civil and Polit_icai Righbts which speaks to the right to
seek, receive snd impart information. As noted in our Explanation of Position
defivered apon adoption of UNCHR resolution 2005166, the United States® position
on the right te keow has not changed since the JCRC Conference on the Missing in
February 2003 as well as at the 28™ [CRC/Red Cross Conference in December 2003;

" that i, the Umted ‘States is cou:mmed to advancmg the cause of familics dcalmg
with the prohlem of missing persons; however, we do not acknowiedge B0y new
@ntcrnational right or obfigation in thig rpgat‘d. For the United States, which is not a

party to the 1977 Additional. Protocef T to the Geneva Conventions and bas no

phligations vis-3-vis any “right o truth” under Article 32 of that instrumcent,

families ore informed of the Tate of their missing fanﬁiy membery baged on the

lonpstending policy of the United States and not becanse of Article 32.

Third, the United States wishes to place on record our understanding of.

Article 43 of the draft Convention. We understand this provision to confirm that the
provisions of the law of armed conflict, alse called international humanitarian law,

Y

remain the lex speciedis in situations of armed conflict and ather situations to which
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L0360



JE e

UNCLASSIFIED

internarions! humanitariat law applies. The United States understands Article 43
to operate as a “savings clause® i order to eﬁsure that the relevant provisions of
international bumanitariag law take precedence over any other provisions
contained in thi§ Cunvent{on.

Foutth, the United States continnes o suppnrt'th.e us;z of an existing treaty
bady to perform tmonitoring functions, -ﬂ:at s, the Human Rights Committee, which
curvently deals with forced disappearances, in view of the Committee’s expertise; in
the interest;i of consistency of jurisprudence, efficiency, avpidance of redundancy,
and cast; and in light of the onpoing proposals for :m& body reform. We wauld
hope that, per Article 27 of the dﬁft Convention, States Parties adopt in the future

use of the Human Rights Commitiee as the monitoring bedy.

" In addition fo the points expressed above, we place on the record our

reservations, msny of which gre noted ip the Report and in our Closing Statement,
to, inter alia, the following articles, which is an ilfustrative (vot exhzustive) list:
5 Aiticle 4 on criminalization should not be read to reguire various domestic

Jegnl systems to epact 3n agfonomOUs offense of enforced disappesrance,

which is unnecessary and, from a practical staadpolnt, anworkable in, for’

example, a federal $ystem such a8 our owa.

Ao

Article 8 requiring f!riminaliza‘tion of crimes against bumanity is vague,
aspirationa;l in nature, snd inappropriate as ax operative freaty provision,
The United States agrees with the st#temen’t in paragraph 106 of the Report
that Article 5 woeuld “not create any ndditional‘lobligaﬁons on States to

accede to particular instruments or amend their domestic lepislation.”
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Article 5(2) on the unavailability of a defeuse of obedience to superior orders

in a prosecution related to enforced diszppearance coufd under certain

circumstances be inconsistent with due process guarantees and could subject -

unwitting government personnel to the possibility of presccuﬁbu for actions

_ that they did not and could not know were prohibited. Therefore, as stated in

paragraph 109 of the Report, the United States interprets Article 6(2) to
establish no criminal mpénsibility on the part of ap individual unaware of
participating in the commission of an enforced disappearance.

Article § on statute of fimitations preseuts problems of implementation in a
federal system und contains anclear t-e:t in paragraph 2.

Artiele 9(2) op “found in” jurisdiction remains unacceptable to the United
States, especially in view of the lack of precision in the definition of énfnrced
disappearance. ‘

Article 16 on nan-rqfa;dem%m, which refers to violations of intem;;tionai
humanitarian law in the conntry of return, does not conform 1o internationsl
principles on non»mjbutemabt', as articuiated in the 1951 Refugee
Convention,

Article 17 onm standards for and 'ao.&':css ta places of detention retﬁins the
possibility of conflict with coastitutional rud other legal provisions fn the
Iaws of some States; accordingly we would interpret the tefm “any p'ersnns
with a lel[;iﬁn;ate interest” ﬁ Articles 17, '18. und 30 in aceordance with the

domestic law of a State,
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Article 18 on access to information similarly retains the possibility of conflict
with constitutional and ofher legal provisions of a St;u.e am.l sefs
uareasonal:ﬂc standards guaranteei;z ¢ information.

Article 22 oo additional criminnlimt;an, among other copcerns, should
contain an cXpress intentionality requirement, and the United States will
intcrpret itto cantaux such @n intent requirement (as noted ahove)

Artiele 24 on the right to the truth and reparation caumns text that is vapgue

sad at the same time overly specific, employs an overbroad definition of 2

uyictim,” and may not be consistent with & common Jaw system for granting

remedies and compensation,

¥

official

Articie 25 op children must be interpreted congistent with adceptwa jaws and
other relevant domestic 1aws and with international ob\xgstions of the State
regarding children,

_The United States respectfully requests that its views be made a part of the

eecord of the Heman Rights Coancil,

-
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General Statement of the United States: Forced Disappearances Text

As the task of the Working Group draws to a close and responsibility
is passed to the Human Rights Commission to consider further work,
we express sincere appréciation to the Chair and his team, including

| the Secretariat, for.your enormous dedication, skill, and
ind;istriousness during negotiatiims on a binding instrument to

combat this heinous crime.

We also commend the State delegations, the independent eﬁperts, the
ICRC, and non-governmental organizations for their intense
_commitment,.expertise, tireless work, and collegiality throughout,
and gi've special thaﬁks to the families of the disappeared for bearipg

witness to this terrible scourge.

At the same time, as we have said ‘before, in order to produce a

- document that will attract the widest possible number of states
parties, treaty negotiations should be deliberate, unhurried, and
careful, allowing for full expression of views by all representatives, -
with every effort to achieve a consensus.text that can be applied in all

legal systems.

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: ARCHIE M BOLSTER

DATE/CASE ID: 30 JUL 2009 200706444 UNCLASSIFiED
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We regret that often the pace of negotiations, among other factors, has
resulted in a document that includes provisions the United States does
not support, and to which we have registered key reservations. These

reservations include, but are not limited to the following:

Preambular paragraph 7 and Article 24(2) on the RIGHT TO
THE TRUTH. 'fhis is a notion that the United States views only in the
context of the freedom of ipformation, which is enshrined in Artic_ie i9
of the iCCPR, consistent with our long-standing pesition under the
Geneva Conventions. We are gratefal for the gobﬁ will shown in
seeking compromise language in the Preamble, but our reservations
remain cm;cerning this issue, including with respect to Article 24 (2),
whicﬁ we read in this same light.

We h_;we serious concerns about Article 2 whiclh we 'ﬁrmly believe -
needs_a more focused DEFINITION that includes the element of
intentionality. This i_s the core of the Convention and we believe it needs

a great deal more work.

UNCLASSIFIED
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Article 5 requiring domestic legislation criminalizing CklMES ’
AGAINST HUMANITY remains insufficiently defined and
inappropriate to an operative paragraph in the text.

As we have noted, the lack of a DEFENSE OF SUPERIOR
ORDERS in Article 6(2) could unfairly subject unwitting military and
law enforcement personnel to the possibility of prosecution for actions
that they did not and could not know were prohibited.

Despite some modifications, the specific requirements for a
STATUTE OF LIMITATIONS in Article § continue to present a
problem of implementation wit.hin a Federal system like that of the U.S. |
Likewise, Article 4 should not be read to require our various domestic
legal systems to enact an autonomous offense of éni‘o‘rced
. disappearance, which is unnecessary and, from a practical standpoint;
extremely burdensome and unworkable in the United States. |

We also note that oﬁr continuing objection to Article 9 (2)
concerning “FOUND IN” JURISDICTION has not been satisfactorily

"addressed.

We have clearly stated for the record our continuing reservation

to the absence of language in Article 16 éxpl_icitly conforming this text to

UNCLASSIFIED
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the principle of NON-REFOULEMENT articulated in the 1951 Refugee

Convention.

We find that Article 17 concerning ACCESS TO PLACES OF
DETEN'I‘ION, despite significant improvement, retams the possxblhty

of conflict with constltutxonal and legal provisions in the laws of some
~ state parties.

Finally, we remain unconvinced.that the appropriate vehicle for
implementation of this instrument is a NEW TREATY MONITORING
BODY. |

* Despite our continuing reservations, let me reiterate to you, Mr.
Chaix;man, and your magnificent staff, the appreciation qf my
delegation for your outstanding leadership and the warm, coa;;erative

and collegial spirit which defined these negotiations.

#18367
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U.S. Government’s Initial Intervention at
‘Working Group Negotiations on a Praft :
Forced Disappearances Convention ‘
(January 6, 2003)

The United States delegation takes great pleasure Mr. Chairman,
in warmly congratulating you on your assumption of the .
chairmanship of this working group, for all of the reasons that .
have already been mentioned. ) ' : |

The United States deplores forced disappearances and regards them
as a serious violation of human rights and fundamental freedoms,
which, as others have correctly pointed out, result in several
associated viclations of human rights guarantees. These include,
for instance, deprivation of the right to liberty and security of
the person, the right against arbitrary arrest or detention, and
the rights to due process and a fair trial, just to mention a
few., Moreover, toc often, forced disappearances lesad to some of

- the gravest vioclations, such as torture and deprivation of the
right to life. '

So there should be no mistake that the U.S. harbors nc toleration
for the despicable collection of violations associated with the
phenomencn of “forced disappearaice.”

Nonetheless, the U.S. finds itself in agreement with several

delegations that have suggested in various ways that the Working
Group has much work ahead of it in order to elaborate a document
that could attract widespread acceptance within the international

commeuniLy.

First, for example, reaching consensus on a legal definition.of

“feorced disappearance” that would pe precise and not prohibit

legitimate law enforcement and military activities presents a

daunting challenge for the Working Group. While we recognize the

effort invested in the 1998 Sub-Commission draft on forced

disappearances, we believe that its definitional section is in

several respects far too broad to be workable in the .practical )
sense of defining and penalizing a crime. As we will point out ;
along the way, the draft text contains other deficiencies which

will require close scrutiny and revision. 1In this regard, we

believe that the Working Group should make a virtue of precision s
in our negotiations.

Second, whatever draft instrument results from this process
should be compatible with internationally accepted standards and
guarantees, such as those contained in the ICCPR.

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: ARCHIE M BOLSTER
DATE/CASE ID: 30 JUL 2008 200706444 UNCLASSIFIED
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Third, we believe the proposed convention should -be carefully
crafted to target forced disappearances without capturing
collateral issues and bodies of law. For example, we believe
that existing internatiopal humanitarian law should continue to
govern and resolve issues arising from armed conflict.

A fourth concern is that, in our view, a convention should place
its greatest emphasis on strengthening national laws and law
enforcement practices, which is where the problem of forced
disappearances is typically confronted.

Fifth, we would not support the creation of & new treaty body to
oversee compliance with a new convention. We oppose duplication
of the work and the capabilities of existing treaty bodies, and
would wish to avoid additional costs and efforts associated with
such duplication. For instance, several delegations have made
the interesting proposal that we frame this instrument as an
optional protocel to the ICCPR, An advantage of so doing may be
that the Human Rights Committee could serve as the monitoring
mechanism.

A sixth concern relates to provisions that would élearly, from
the outset, lmpede consensus, such as a no-reservations provision
and certain other provisions contained in the 1998 draft.

These comments represent some of our initial thoughts., Othexs
will likely be raised in-the ‘course of the Working Group’s
deliberations. We look forward to actively participating in the
work of this body. '

"UNCLASSIFIED
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United States/Selected Core Legal Reservations to the Draft Forced Disappearances
Instrument : '

The United States maintains several core legal reservations to the draft forced
disappearances treaty text and, for example, proposed the following textual amendments
to draft treaty provisions during the course of the five formal negotiating sessions of the
Working Group to elaborate a binding normative instrument to prohibit and punish forced
disappearances. The following list of textual amendments proposed by the United States
during negotiations is illustrative and not exhaustive. Please consult our written
statement on the draft conventicn distribyted at the Human Rights Council during its first
session (and posted on our website) as well as our Closing Statement at the conclusion of
negotiations in October 2005 (reproduced at pages 48-49 of the Report of the Fifth
Session of the Working Group) for additional information on the views of the United
States. '

An illustrative sampling of propoesed textual amendments proffered by the United
States delegation during negotiations: :

DEFINITION - Article 2
“For the purposes of this instrument, enforced disappearance is considered to be the

arrest, detention, or abduction of a person by or with the authorization, support or
acquiescence of the state, followed by a refusal to acknowledge that deprivation of liberty

" or by concealment of the fate or whereabouts of the disappeared person, with the

intention of removing that person from the protection of the law for a prolonged period of
time.” ' -

CRIMINALIZATION - Article 4

“Each State Party shall take the necessary measures to ensure that an enforced
disappearance is fully covered under its criminal or penal law.” :

CRIME AGAINST HUMANITY - Article § —

The United States supporting reframing Article § as a.preambular provision.

UNITED STATES DEPARTMENT OF STATE % |
REVIEW AUTHORITY: ARCHIE M BOLSTER O
DATE/CASE 1D;'30-JUL 2009 200706444 UNCLASSIFIED
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DEFENSE OF SUPERIGR ORDERS - Article 6{2) -

“No order or instruction from any public authority, civilian, military or other, may be
invoked to justify an offence of enforced disappearance if the accused knew that the order
was unlawful or a person of ordinary sense and understanding would have known the
order to be unlawful.”

STATUTE OF LIMITATIONS ~ Article 8

“A State Party which applies a statute of limitation in respect of an enforced
disappearance shall take the necessary measures to ensure that the term of limitation is
proportionate to the extreme seriousness of the offence.” ‘

JURISDICTION - Article 9

], Each State party shall take the necessary measures 0 establish its competence: to
exercise jurisdiction over an enforced disappearance:

(a) When the offence is committed within its territory;
(b) When the alleged offender is one of its nationals; and

(c) When the disappeared person is one of its nationals and the State Party considers
" it appropriate.” S

CONSULTATION WITH CONSULAR AUTHORITIES ~ Article 10(3)

“Any foreign national held in custody pursuant fo paragraph one may communicate with
an appropriate representative of the state of which he or she is a national in accordance
with applicable international legal obligations.”

NON-REFOULEMENT - Article 16

«1, No State party shall expel, return Crefiler; or extiaditeH Perso 7 fo" another State’

where there are substantial grounds for believing that he or she would be in danger of
being subject to an enforced disappearance.

UNCLASSIFIED
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2. For the purpose of determining whether there are such grounds, the competent
authorities .shall take into account all relevant considerations, including, where
applicable, the existence in the State concerned of a consistent pattern of gross, flagrant
or mass violations of human rights” '

3. The benefit of the present provision may. not, however, be claimed by a person whom
there are reasonable grounds for regarding as a danger to the security of the country in
which he is, or who, having been convicted by a final judgment of a particularly serious
crime, constitutes a danger to the community of that country. ©

RIGHT TO THE TRUTH/FREEDOM OF INFORMATION - Article 24(2)

«“Each victim has the freedom to seek, receive, and impart information regarding the
circurnstances of the enforced disappearance, the progress and results of the investigation
and the fate of the disappeared person. Each State Party shall take appropriate measures
in this regard.” . '

TREATY MONITORY BODY - The United States firmly supported use of an
existing treaty body, the Human Rights Committee.

> The Human Rights Committee already deals with forced disappearances,
which violate numerous provisions of the ICCPR.

> The Human Rights Committee should continue to perform this monitoring
role, including under this instrument, for reasons of: ' '

o expertise,

o consistency of jurisprudence,
"o efficiency,

o aveidance of redundancy, and

o costsavings.

> In view of the specific proposal of the High Commissioner on Human Rights
to create a single, unified, standing treaty body, and the widespread
acknowledgement of the need for treaty body reform, the creation of a new
body at this juncture is not warranted. '
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Doe 26771

Drafted: L/HRR — Gilda Brancato

Cleared: I0/RHS — Thomas Johoson
DRL/MLA — Lynn Sicade

_ Mission Geneva -~ Jeffrey Kovar
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The Chair of the Working Group for the Elaboration of a Treaty to Punish and Prohibit Forced
Disappearances inquired of the United States delegation as to the red-lines for the United States
Government regarding this proposed treaty text. The following list, which is non-exhaustive,
highlights areas of critical concern to the United States Government. Articles are treated In
riumerical sequence and not in order of importance. :

Critical Provisions for the United States in the Forced Disappearances Draft Treaty Text
include, but are not limited to, the following.

PP4, Articles 16bis, 17 and 22 - Right to Know - It is critical for the United Sfates fo
have acceptable text on the "RIGHT TQ KNOW", which recognizes the need of families to have
access to the truth without endorsing unacceptably broad "rights” based language and without
requiring provision of information that could impair national security, law enforcement, or privacy
interests. :

Article 1 - Definition.

We have urged since the first ireaty negotiation session in January 2003 that the definition of
forced disappearances must be sufficiently precise, narrow and 1ailored to the problem of forced
disappearances so as not {o capture lawlul military and law enforcement activilies. Thus we
believe that inclusion of an express intent requirement in the definition is extremely important.
Further, inclusion of state action as an element of the definition is also of critical impartance to the
United States (and many other delegations) for reasons expressed at length during the
negotiations. ‘

As we have also urged throughout the treaty negotiations, the déﬁn%tion is critical not only
intrinsically but also because an overbroad or otherwise flawed definition renders even more
problematic other thorny pravisions in the text, including: :

- the jurisdiction provisions (notably “found in” (quasi-universal) jurisdiction),
- glimination of a defense of superior orders, :
-- command responsibility,

- non-refoulement,

- required refusal to obey an order retating to a forced disappearance,

and other provisions.

. One definition proposed by the United States is the following:

“the arrest, detention or abduction of a person by, or with the authorization, support or
acquiescence of, a State, followed by a refusal by the State to acknowledge that deprivation of

_ freedom or to give information on the fate or whereabouts of such persons, with the intention of

removing that person from the protection of-the law for a prolonged period of time.”

During the upcoming negotiations commencing January 31, the United States delegation
will be pleased to give consideration to alterative definitions submitted by other delegations, for
exampie by the delegation of Japan, with a view to their precision and inclusion of an intent
requirement.

Article 2 - Criminalization

UNITED STATES DEPARTMENT OF STATE
- REVIEW AUTHORITY: ARCHIE M BOLSTER
DATE/CASE ID: 30 JUL 2009 200706444 UNCLASSIFIED -
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A treaty provision requiring enactment of a new criminal statute (or statutes) containing a
dedicated offense of forced disappearance would in and of itself defeat USG support of a treaty
text. Under the United States Constitution, the United States has a federal system, and much
criminal law authority is retained by the fifty states.

Article 2bis- Crime against Humanity

An operative provision in the treaty on crime against humanity is not acceptable to the
‘United States.

Article 4 - Elimination of a defense of superior orders

The United States has consistently maintained that the overbroad definition of a forced
disappearance makes it difficuit for the United States to support efimination of a defense of
superior orders. The United States was able to support the provision in the Convention Against
Torture that eliminates & defense of superior orders because there we took the view that torture
was fimited to deliberate and calculated acts of an extremely cruel and inhuman nature, which
an individua! of ordinary sense would know to be criminal. We are unable to reach the same
conclusion regarding forced disappearances as defined in the treaty text, and therefore believe
that principles of fairess and dus process compel maintenance of a defense of superior arders.

Article 5 — Statute of Limitations

While the United States appreciates that the statute of limitations provision has been
ravised to require that the statute of limitations be commensurate with the seriousness of the
offense, which is a substantial improvement over earlier drafts, other provisions in the statute of
limitations arlicle remain problematic, in pariicular article 5{2) which reads as follows:

“The term of limitation for criminal proceedings which is provided for in paragreph 1 shall be - '
suspended for as long as no effective remedy is available in a State Party to any victim of

enfarced disappearance.”

There is precedent in treaty law for tolling (or suspending) a statute of limitations during the
period that the defendant is absent from the jurisdiction or has otherwise evaded justice, and
there is recognition in law for the concept of a continuous coffense, However, the language above
raises the guestion whether the ex post facto principle would be implicated. If the intent is to toll
or suspend the statute of limitation because a State has not implemented & criminal statute, any
subsequent enactment of a criminal statute would not be applicable to offenses ccourring prior to
enactment, Thus, we find the above provigion te be tofally unclear as to meaning and as to the
chligations it would impose on a State Party.

Moreover, o the extent that the provision intends to link a criminal statute of limitations with the
availability of civil remedies, such a provision would be highly questionable.

Statutes of limitations for a forced disappearance are a matter of state law under the federat
system in the United States, and it would not be possible to guaraniee that all 50 states’ statute of
limitations would operate in the fashion contemplated in the treaty text.

Articles 9-11 : Jurisdictional provisions

Precise criminal jurisdictional provisions, with mandatory jurisdiction limited to territoriaf
and nationatity jurisdiction, are critical for USG support of a treaty text. "Found in" jurisdiction,
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when coupled with an overbread definition of forced disappearancs, is unacceptable to the
United States.

Article 12: investigations, access to places of detention

Access fo sites of detention is unacceptable uniess access is made "subject to domestic
law."

Articles 13 and 14: Extradition and Legal Assistance

The USG believes that these provisions should track the extradition and legal assistance
provisions in the Optional Protocol on Child Sale, Prostitution and Pomography. We would need
te review final provisions before deciding whether provisions are acceptable.

Article 15bis - Non-refoulement

fi is critfcal for the United Stales that the non-refoulement provision conform to existing
international law on non-refoulement. Among other factors, the non-refoulement provision
should contain identical or nearly identicai text to that contained in the non-refoulement provision
in the Convention on the Status of Refugees article 33(2). Article 33(2) reads as follows: "The
benefit of the present provision may not, however, be claimed by a {personj whom there are
reasonable grounds for regarding as a danger to the security of the country in which he is, or
who, having been canvicted by a final judgment of a particularly serious crime, constitutes a
danger to the community of that country.”

Article 22 - Reparation
The reparation provision would be acceptable if it tracked the compensation provision of

CAT {(CAT Article 14). We wouid need to review final text to determine if provision on reparation
is acceptable.

Part I - Treaty Monitoring Body

It is critical for the United States that if the instrument lias a trealy monitoring body, that
an existing treaty monitaring body is used, especially as the Human Rights Committee already
has compelence over forced disappearances, including individual complaints of forced
disappearance against States Parties to the First Optional Protocol to the ICCPR. In this regard,
any individual complaint mechanism in the disappearances instrument must be optional and
should conform with existing treaty individual complaint mechanisms,

The predicate of state consent for a site visit by the treaty body must be maintained.

The United States reservse on other provisions in Part Ii notably the provision regarding
referral to the UN Secretary-General.

Military tribunals.

Bhould a prohibition on military proceedings be re-introduced into the text of the
instrument, the United States would be firmly opposed.

UNCLASSIFIED
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; _ RELEASED IN FULL
Schou, Nina E ' LADZ 2
From: Harris, Robert K {L-HRR)
Sent: . Monday, December 13, 2004 3:06 PM
To: Dolan, JoAnn (L-PM); Dorosin, Joshua L (L-PM); Deeks, Ashley S {L-PM)
Ce: Leg_sl-thRR {(SBUY; Witten, Samuel M (L), Thessin, James H (SBU); Andre Surena Final (E-
mai

Subject: Convention Against Torture Period Report
Attachments: Annexes Convention Against Torture Period Report.doc

JoAnn and Josh,

Attached is a draft of the annex to the USG's CAT report on USG detainees in Yrag, Afghanistan and GTMOQ. |
have not read it yet, other than to make a suggested edit in the second paragraph. As we are hoping to get the

report fully cleared this year and as we need to get DOD clearance and input, we are on an extremely tight
internal clearance schedule. If you could give us your comments by tomorrow at 10, we will try to get themin
and circulated to DOD.

Sorry for the short fuse.

Bob

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: ARCHIE M BOLSTER

DAREGASESD: 30 JUL 2009 200706444 - UNCLASSIFIED

e
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LASSIFIED RELEASED IN FULL

LARY

U.S. Government's 1-year Follow-up Report to the Committee's
Conclusions & Recommendations

'@ PDF version

United States Response to Specific Recommendations
identified by the Committee Against Torture

In its concluslons and recommendations regarding the Second Period report of the United States of America, the
Committee Against Torture requested that the United States provide, within one year, information on its response to
specific recommendations identified by the Committee.[1] These specific recommendations and the United States
responses to them are provided below.

Paragraph 16
Recommendation:

“The State party should register ali persons it detains in any territory under its jurisdiction, as one measure to prévent acts
of torture. Registration should contain the identity of the detainee, the date, time and place of the detention, the identity of )
the authority that detained the person, the ground for the detention, the date and time of admission to the detention faciity

and the siate of health of the detainee upon admission and any changes thereto, the time and place of interfogations, with .

the names of all interrcgators present, as well as the date and time of release or {ransfer to another detention facility.” '

Response.

As an initiat matter it should be noted that the Cenvention Against Torture and other Crusi, Inhuman or Degrading
Treatment or Punishment (hereinafter referred to as “the Convention”) has no provision requiring the registration of
prisoners.

Although there is no unified nationial policy governing ihe registry of persons detained in termitory subject o the jurisdiction
of the United States, relevant individual federal, state, and local authorities, including military authorities, as a matter of

good administrative practice generally maintain appropriate records oh persons detained by them.{2] Such records would .
_generaly include the information mentioned in the Committee’s recommendation. |

Pazagraphtzu',.f
Recommendation: i

“The State party should apply the non-refoutament guarantee to all detainees in its custody, cease the rendition of
suspects, in particular by its intelligence agencies, fo States where they face a real risk of torture, in order to comply with
its obligations under article 3 of the Convention. The State party should always ensure that suspecis have the possibifity to
chalienge decisions of refoulement.” ’

Response:

There are two issues that appear to be raised in this conclusion and recommendation. The fitst issue is the evidentiary
standard that would trigger application of CAT Article 3. As the United States described to the Commitiee [3] pursuant to a
formal understanding the United States filed at the time it became a State Party to the Convention, the United States
determines whether it is more likely than not that a person would be tortured, rather $han whether a person faces a “real

UNFEEIPSPAYES DEPARTMENT OF STATE

REVIEW AUTHORITY: ARCHIE M BOLSTER

DATE/CASE ID: 30 JUL 2009 200706444
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The second issue addrasses the temitonial scope of Article 3. Although the United States and the Committee hold differing
views on the applicability of the non-refoulement obligation in Articte 3 of the Convention outside the territdry of a State
Party, as the United States explained to the Committae at length,[4] with respect 1o persons outside the territory of the
United States as a matter of policy, the United States government does not transfer persons to countries where il
determines that it is more likely than not that they wilt be tortured. This policy applies to all components of the government,
including the intelligence agencies.[5] Although there is no requirement under the Convention that individuals should have
the possibility to challenge refoulement, United States practice in the different areas in which this provision comes into play
is designed to ensure that any torture concems, whenever raised by the individual 1o be transferred, are taken into
account. For example, in the context of immigration remavals from the United Siates, as noted in the United Slates
periodic report,[6] there are procedures for alleging torture concerns and procedures by which those claims can be
advanced.

Paragraph 21
Recommendation:

“Ahen determining the applicability of its non-refoulement obligations under article 3 of the Convention, the State party
should only rely on “diplomatic assurances” in regard to States which do not systematically violate the Convention’s
provisions, and after a thorough examination of the merits of each individual case. The State party should establish and
implement clear procedures for obtaining such assurances, with adequate judicial mechanisms for review, and effective
post-return monitoring arrangements. The Siate parly shouid also provide detailed information to the Committee on all
cases since 11 September 2001 where assurances have been provided.”

Response:

As explained to the Committee,[7] the United States undertakes a thorough, case-by-case analysis of each potential
transfer where diplomatic assurances are involved. This analysis takes into account 21l relevant factors, including all

_ available information about the compliance of the potential receiving state with its international obligations, including those
under the Convention, and the merits of each individual case. ’ .

The United States would tike to emphasize to the Commitiee, as it did on other occasions,[f] that diplomatic assurances
are used sparingly but that assurances may be sought in order io be satisfied that itis not “more likely than not” that the
individual in question will be tortured upon returmn. itis important fo note that diplomatic assurances are only a factor that
may be considered in appropriate cases and are not used as a substitute for a case-specific assessment as to whether it i
not more fikely than not that a person will be tortured if returned. ‘

Procedures for oblaining diplomatic assurances vary according to the context {e.9., extradition, immigration removal, or
military custody transfer) and have been made available to the Committee.[3] For example, the United States report
provides information regarding regulatory procedures for consideration of diplomatic assurances in the immigration
rernoval context, which provide for the opportunity to allege torture and advance such ¢laims.[10} In addition, attached in
Annex 1 is a declaration by Clint Williamson, Amhbassador-at-L arge for War Crimes Issues at the Department of State,
dated June 8, 2007, and filed in United States federat coust. This declaration explains in detail the process for obtaining !
and considering diplomatic assurances for detainees fo be transferred from Guantanamo. it supersedes the declaration by

former Ambassador Pierre Prosper that was provided to the Committee as part of the Second Periodic Report[11] For the

Committeg’s information, With regard to post-return monitoring arrangements, the United States agrees that follow-up

following return is important. Indeed, the United States has requested and obiaired information about the situation of

individuals who have been transferred to other countries subject to assurances. As explained to the Committee, the United

States would pursue any credible report and take appropriate action if it had reason o believe that those assurances

wouid not be, or had not been, honored.

The United States does not unilaterally make public the specific assurances provided to it by foreign governments.
Reasons for this policy were articulated in the materials provided to the Committee,{12] including the fact that unilaterally
making assurances public might make foreign governments reluctant in the future to communicate frankly with the United
Statas concerning imporlant concerns relatet to torture or mistreatment.

Paragraph 22
Recommendation:

“The Stale party should cease to detain any person at Guantanamo Bay and close this detention facility, permit access by
the detainees to judicial process or release them as soon as possible, ensuring that they are not returned io any State '
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where they could face a real risk of being tortured, in order to comply with its obligations under the Convention.”
Response:

Among the actions purported by the Committee o be govemed under the Convention — including, for example, {1) closing
Guantanama; {2) permitting judicial access by enemy combatant detainees in that facility; or (3) not returning individuals

who face “a real tisk” of being tortured — the first two lack an arguable textual basis in the Gonvention, while the third issue

is discussed at fength in materials provided to the Committee{13] as well as in the response to the Committee’s
recommendation in paragraph 20 above.

As the United States explained to the Committee,[14] the United States is in an armed conflict with al-Ciaida, the Talban,
and their supporters, As part of this conflict, the United States captures and detains enemy combatants, and is eniitled
under the law of war to hold them until the end of hostilities. The law of war, and not the Convention, provides the
applicable legal framework governing these detentfions,

Without going into further detaif about its legal disagreements with the Committse’s sweeping legal assertions regarding
the scope of the Convention — which are addressed in other responses[15] - the United States has made it clear in many
different settings that it does not want to be the world’s jailer. Although the Committee calls for the closure of Guantanamo,
# does not appear to take into account the consequences of releasing dangerous terrorist combatants detained thera or
explain where those wha cannot be repatriated due to humane treatment concems rmight be sent. The Uniled States will
continue to look to the international community for assistance with resettisment of those detainees apgroved for transfer or
release.

The United States does permif access by Guantanamo detainees to judicial process. Every detainee in Guantanamo is
evaiuated by a Combatant Status Review Tribunal (CSRT), which determines whether the detainee was properly classified
as an enemy combatant and includes a number of procedural guarantees. A CSRT decision can he direclly appealedioa
United States domestic civilian court, the Court of Appeals for the District of Columbia Circuit. Providing such an
opportunity for judicial review exceeds the requirements of the law of war and is an unprecedented and expanded
protection avaiiable to all detainees at Guantanamo. These procedural protections are more extensive than those applied
by any other nation in any previous armed conflict to determine a combatant's status.

After a GSRT determination, each enemy combatant not charged by a Military Commission receives an annual review o
determine whether the United States needs to continue detention. An Administrative Review Board (ARB) conducts this
review.

Since the Committee’s consideration of the United States report in May 2006, approximately 120 detainees have departed
Guantanamo. This process is ongoing. Updates are available at nttg:lm.defenseﬁnk.milfnews!nrdgb.html.

These transfers are a demonstration of the United Siates’ desire not fo hold detainees any longer than necessary. It also
underscores the processes put in place to assess each individual and make a determination about thelr detention while
hostilities are ongeing - an unprecedented step in the history of warfare.

At present, approximately 375 detainees remain at Guantanamo, and approximately 405 have been released or
transferred. The Department of Defense has determined — through its comprehensive review processes — that
approximately 75 additional detainees are eligible for transfer or release. Departure of these detainees is subjecl to
ongoing discussions between the United States and other hations.

Paragraph 24
Recommendation:

“The State party shoukl rescind any interrogation technique, including methods involving sexual humiliation,
“waterboarding”, “short shackling” and using dogs to induce fear, that constitutes torture or cruel, inhuman or degrading
weatment or punishment, in ait places of detention under its de facto effective contral, in order to comply with its obligations
under the Convention.”

Response:

As an initial matter, as the United States has informed the Commitiee,[16] the United States is in an armed conflict with al-
Qaida, the Tatiban, and their supporters. As part of this conflict, the United States captures and detains enemy
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combatants, and is entilled under the law of war to hotd them until the end of hostiities. The law of war, antf not the
Convention, is the applicable legal framework govering these detentions. Moreover, as the Commitiee is aware,[17] the
United Stales disagrees with the Committee’s contention that “de facto effective control” is equivalent to territory subject {0
a State parly's jurisdiction for the purposes of the Convention,

l.eaving aside interprefive issues arising under the Convention, as 2 matter of United $tates law, there is a ban on torture
of anyone under the custody or physical control of the United States Government. Torture, attempt to commit torture, and
conspiracy 10 commit torture outside of the United States by 1.8, nationals or persons present in the United Siates are
crimes under the exiraterritorial torfure statute. [18] Moreover, pursuant to the Detainee Treatment Act of 2005,119] crusl,
inhuman, or degrading treatment or punishment of anyone under the custody or physical control of the United States
Government is prohibited. All defainee interrogations must be conducted in & manner consistent with these prohibitions,
Common Article 3 of the Geneva Conventions, as well as any greater applicable law of war protections.

In September 2006, the Department of Detense released the updated DoD detainee program directive 2310.01E, and the
Army released ils revised Field Manual on Interrogation. These documents are attached in Annexes 2 and 3, respactively.
They provide guidanca to military personnel to ensure compliance with the law, and require that all personnel subject to
the directive treat alt detainees, regardless of their legal status, consistently with the minimum standards of Commen
Articie 3 untH their final release, transfer out of DoD control, o repatriation. Of course, certain categories of detainees,

such as enemy prisoners of war, enjoy protections under the law of war in addition to the minimum standards prescribed

by Common Article 3.

Furthermore, under the Military Commissions Act of 2006,]20} serious violations of Common Article 3, including torture and
cruel or inhuman treatment, are criminai offenses. In defining precisely those violations that are subject to criminal
prosecution, greater clarity is provided 1o officials involved in detention and interfogation operations on what treatment
violates United States and international law. A copy of the Military Commissions Act is attached at Annax 4. '

Paragraph 33
Recommendation:

“The State parly should adopt all appropriale measures {0 ensure that women in detention are treated in conformity with
intemnational standards.” :

Response:

The United States provided the Commitiee with information about its efforts 1o ensure appropriate treatment of women in
detention faciliies, including action taken against gender-based violence and sexual abuse.[21] As the United States told
the Committee {22] incidents of shackling of female detainees during chiidbirth are extremely rare and are not a standard
procedure. It also provided the information on these issues in response to other guestions from members of the Human
Rights Commiitea.[23]

In its written reply to the Committee’s List of Jssues, the United States provided Bureau of Prisons statistics regarding
enforcement actions for sexual abuse against prisoners, [24] These figures were for calendar year 2004, the latest year for
which slatistics were available at the time, Updated figures are provided below.

During Calendar Year (CY) 2005, the latast figures available, there were 17allegations of inmate-on-inmate non-
cansensual sexval acts (also broadly referred to as “rape™. During CY 2005, there were five guilty findings for non-
consensual sexual acts. Please note that there is not necessarily acorrespondence between allegations and findings
because cases may span more than one catendar year.

During CY 2005, there were 40 allegations of inmate-on-inmate abusive sexual contacts {also broadly referred to as
“touching offenses”). During CY 2005, there ware 30 guitty findings for abusive sexual contacts. Please note that there is
not necessarily a correspondence between aliegations and findings because cases may span more than one calendar
year.

During CY 2005, there were 203 allegations of staff sexual misconduct. During CY 20085, 6 allegations were substantiated.
Piease note that it is possible for a single case to have multiple subjects; and similardy, the same subject could be charged
with multiple allegations in the same case. I a single case involved multiple subjects, an allegation is counted for each
sué:ject and for each behavior, Any allegations made during previous years which were closed during CY 2005 are not
reflected.

UNCLASSIFIED
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Aliegations of the sexual abuse of inmates by staff are tracked in accordance with the definitions outiined Title 18, United
States Code, Chapler 109A.

Additionatly, other behaviors such as indecent exposure, staff voyeurism, and inappropriate comments of a sexual nature
are also tracked and are included with the sexual abuse aliegations. Al types of allegations are included in the above
figures. These figures are for aliegations made against staff working in Bureau of Prisons facilities.

-

Paragraph 34
Recommendation:

“The State party should ensure that detained children are kept in facilities separate from those for adults in conformity with
international standards. The State party should address the question of sentences of life imprisonment of children, as
these could constitute cruel, inhuman or degrading treatment or punishment.”

Response:

As the United States explained to the Committee,[25] juveniles are nof regularly held in federal prisan with the adult prison
population. Federal law prohibits juvenile offenders held in the custody of federal authorities from being housed in
correctional institutions or detention facilities in which they could have regular contact with adults. As a general rule, the
state prison populations do not include “juveniles” as that term is defined by the applicable state faw.

The Convention does not prohibit the sentencing of juveniles to life imprisanment without parcle. The United States,
moreover, does not befieve that the sentencing of juveriiles to life imprisonment constitutes cruel, inhuman or degrading
treatment or punishment as defined in United States obfigations under the Convention. in this contexdt, it Is significant to
recall the specific treaty obligations of the United States under Adicle 16 in fight of the format reservation the United States
took with respect to that provision at the time it became a State Party io the Convention. Specifically, that reservation
stated “[tIhat the United States considers itself bound by the obligation under article 16 to prevent ‘cruel, inhuman of
degrading treatment or punishment,’ only insofar as the term 'eruel, inhuman or degrading treatment or puriishment’ means
the cruel, unusual and inhumane treatinent of punishment prohibited by the Fifth, Eighth, and/or Fourteenth Amendments
to the Consitution of the United States.” United States courts have considered such sentences on numerous occasions
and rdled that juvenile Ie imprisonment does not violate the United States Constitution, Accordingly, such sentences do
not violate U.S. obligations under the Convention with respect to cruel, inhuman or degrading freatment or punishment.

A prohibition of juvenile life imprisonment without parole is an important provision in the jater-negotiated Corivention on the
Rights of the Child (CRC). States that wished to assume new treaty obligations with respedt to juvenile sentencing were
free to become States Parties to the CRC, and a vety large number of countries chose to do so. Accordingly, States
Parties to the CRC have an obligation under Articie 37 of that Gonvention to ensure that “neither capital punishment nor
life imprisonment without possibility of release shall be imposed for offences committed by persons below eighteen years
of age.” However, the United States has not become a State Party to the GRCI26) and, accordingly, is under no obligation
to prohibit the sentencing of juveniles to iife imprisonment without the opportunity for parcle.

Paragraph 42
Recommendation #1:

“The Committee requests the State party to provide detalled statistical data, disaggregated by sex, ethnicity and conduct,
on complaints related to torture and ill-reatmant allegedly committed by law-enforcement officials, investigations,
prosecutions, penaities and disciplinary action relaling to such complaints. It requests the State party 1o provide similar
statisticat data and information on the enforcement of the Civil Rights of Institutionalized Persons Aci by the Department of
Justice, in particular in respect {o the prevention, investigation and prosecution of acts of torfure, or ¢ruel, inhuman or
degrading treatment or punishment in detention facilities and the measures taken o implement the Prison Rape
Elimination Act and {heir impact. The Committee requests the State party to provide information on any compensation and
rehabilitation provided to victims.”

Response:

Ti;e United States provided substantial statistical information to the Committee}27] and provides the following updated
information.
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In July 2006, the Depariment of Justice’s Bureau of Justice Statistics released a report, Sexual Violence Reported by
Correctional Authoriies, 2005, This report is attached as Annex 5 and is also available at: '
g;;g;fm,c';g,gsdo';.govigg'slgubigdf{awgaos.mt This report has detailed statistical information, including:

According to this report, in 2005, in substantiated incidents of staff sexual misconduct and harassment, staff were
discharged or resigned in approximately §2% of cases, arrested or referred for prosecuition In approximately 45% of cases,
and disciplined, transferred, or demoted in approximately 17% of cases {these numbers add to more than 100% because
rmore than one action against a staff member could be taken conceming the same incident).

This report also states that in 20085, approximately 15% of altegations of staff sexual misconduct in Federal and state
prisons were substantiated, while approximately 6% of allegations of staff sexual harassment in Federal and state prisons
were substantiated. The report states that in local jails, approximately 37% of alfegations of staff sexual misconduct were
substantiated, while approximately 10% of allegations of staff sexual misconduct were substantiated.

Finally, the report states that irs 2005, in Federal and state prisons approximately 67% of the victims of staff misconduct
were male, while approximately 62% of the perpetrators were female. In local jails, however, approximately 78% of the
victims of staff misconduct wers female, while approximately 87% of the perpetrators were male. With respect to race,
approximately 68% of the staff members involved in staff sexual misconduct and harassment were White, approximately
24% were Black (non-Hispanic), approximately 4% were Hispanic, and approximately 4% were Other (ihis calegory
includes American Indians, Alaska Natives, Asians, Native Hawaiians, and Other Pacific Islanders).

Recommendation #2:

“The Committee encourages the State party to create a federa! database to facilitate the collection of such statistics and
information which assist in the assessment of the implementation of the provisions of the Convention and the practical
enjoyment of the rights it provides.”

Response:

As a result of the decentralized federal structure of the United States, the creation of one unified database woutd nct
materially contribute o better implementation of the Convention. Instead, Federal and state authorifes compile relevant
statistics, including those mentioned by the Commiltee, and use them for & wide variety of purposes, including assessing
the effecliveness of enforcement. Enforcement against torture and cruel, inhuman or degrading treatment or punishment is
managed through the laws and procedures described at jength in the United States periodic report{28] and its responses to

the questions posed by the Committes.[28]
Recommendation #3:

“The Committee also requests the State party to provide information on investigations into the alleged ill-treatment
perpetrated by law-enforcement pessonnel in the aftermath of Hurricane Katrina.”

Response:

For the Committee's information, a partial list of the work done by Federal agencies in response to Hurricanes Katrina and
Rita, including enhanced law enforcement operations in the Gulf Coast region, is atlached at Annex 6 and is aveilable at
http:f;’www.dhs.govfxgregrgspmmgramsggc 1157645340100, shim.

Since the Committee has not provided the United States with specific information about the allegations of ill-ireatment it
mentions, the United States is unable to provide a detailed response to any specific allegations the Commiites may have
in mind. ’ '

That said, U.S. law prohibits brutality and discriminatory actions by law enforcement officers. The Civil Rights Division of
the Department of Justice, with the aid of United States Attorney’s Offices and the FBI, actively enforces those laws. In
addition, states have taws and/or other mechanisms that protect individuals from rristreatment by law enforcement officers.

Following Hurricane Katrina, which devastated the Guif Coast region of the United States, there have been media reports
of alleged ill-treatment perpetrated by law-enforcement personnel. The Federal govemnment and relevant state entities
have attempted to determine the validity of the allegations. Given the dual-sovereign system of government in the {nited
States, as well as the manner in which the Federal government keeps statistics of allegations of police migconduct, it is not
possible for the United States to accurately determine how many allegations of law enforcement misconduct were reported
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or investigated in the aftermath of Hurricane Katrina,

The Department of Justice’s Civil Rights Division has opened files in connection with at least ten complaints of law-
enforcement misconduct in the affected areas following the storm. Three of those complainis have been closed without
prosecution because the ailegations did not consiitute prosecutable violations of federal eriminal civit rights taw. The three

dosed files included unsubstantiated allegations of an assaultin a Mississippi jail; a civifian who was struck by a patrof car
during the evacuation; and officers stealing cars from a car dealership following the storm.

Two of the nine matters opened by the Civil Rights Division invoive incidents that have led 1o criminal charges being filed
by the State of Louisiana. In October 2005, three New Orleans Police Department officers were charged with baftery
stemiming from the assault of an individual in the New Orleans French Quarter a few weeks after Hurricane Katrina. In
December 2006, seven New Orleans Police Department officers were indicted for the fatal shoofing of two individuals on
the Danzinger Bridge in the aftermath of the hurricane. Both cases stilt are pending, and the Department of Justice wil
continue to monitor these prosecutions.

The remaining files that were opened by the Civil Rights Division still are open and the investigations into those aliegations
are pending.- Applicable federat {aw and policy requires that information concerning pending investigations info those
allegations remain confidential. Nevertheless, the Commitiee can be assured that if an investigation indicates that there
was a violation of a federal crimina civil rights statute, appropriate action will be taken.

In addition to the cases reviewed by the Civil Rights Division, the Louisiana Atforney General's Office is conducting an
exhaustive inquiry into allegations that New Orleans residents were not permitted by faw enforcement officials to cross the
Greater New Orleans Bridge to Gretna, Louisiana, during the evacuation of the city. The Civil Rights Division intends to
review the results of the state’s investigation to determine whether the facts implicate a violation of any federal statules.

The U.S. Depariment of Homeland Security (DHS) also received complaints afleging iil-treatment by law enforcement’
personne i the aftermath of Hurricane Katrina. Specifically, DHS's Immigration and Customs Enforcement Office of
Professional Responsibility ((CE OPR) received six complaints and its Office of Inspector General (IG) received three
complaints. The ailegations raised by these complainants are detailed below:

‘ Complaints received by ICE OPR:

One complaint regarding an alieged civil rightsfalse arrest violation.

Two complaints regarding alleged locting/heft of electronics.

One compiaint regarding an alleged rape.

One complaint regarding an alleged unauthorized procurement of supplies.
One complaint regarding alleged rude conduct.

Complaints received by the DHS Inspector General:

e One complaint regarding afleged intimidation/mismanagement.
o Two compiaints regarding alleged false claims.

These allegations are being or have been investigated pursuant {0 standard procedures.

Annexes

1, Dedlaration of Clint Williarmson

2. Department of Defense Directive 2310.01E

3. Army Field Manual 2-22.3, Human tntelligence Colleclor Operations

4. Military Commissions Act of 2008 (P.L. 1 09-366)

5. Sexual Violernce Reported by Correctianal Authorities, 2005 (Department of Justice, Bureau of Justice Statistics)

8. Department of Homeland Security, “Hurricane Katrina: What Government Is Doing”
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[1] See Commitiee Against Torture, Conclusions and Recommendations of the Committee Against Torture -United States
of America, UNDOGC CAT/C/USA/COL2 at 143 (July 25, 2008).

12 For further information on such records, see List of ssues to Be Examined During the Gonsideration of the Second
Periadic Repor! of the United States of America — Response of the United States of America, available at
hﬁpdm.usmission.ggiPressgoot}IQAT-Malﬁ.ggf at 13 (May 5, 2008) [hereinafier referred to as “Response to List of
issues] -

13} See, e.g., Second Periodic Report of the United States of America to the Committee Against Torture, available at
ﬁ{,tq;/;www.slatg.gov/ﬂdﬁ/ds/&ﬁ?:i&@tm 2t 930 (May 6, 2008) [hereinafter referred to as *Second Periodic Report];
Response to List of Issues at 37.38.

[4] See, e.g., Respon:%e to List of Issues, supra note 2, at 32-37.

5] See id. at 49.

18] See Second ‘Periodic Rebort, supra note 3, at 132-38; Response to List of lssues, supra note 2, at 27-30.
[7] See, e.g., Second Periodic Report, supra note 3, at 130; Response to List of lssues, supra note 2, at 45-48.
i8] See, e.g., Response to List of Issues, supra note 2, at 45.

191 See Second Perodic Report, supra note 3, at 133 {immigration removat) and 440 {exiradition); Annex |, Part One,
Section |LE (military transfers).

110] See Second Perlodic Report, supra note 3, at 1133.

{11] See id., Annex |, Tab 1.

{121 See id.

[13] See, e.g., Second Periodic Report, supra note 3, at 130; Response o List of Issues, supra note 2, at 37-38,
[14] See, e.g., Second Periodic Report, supra nole 2, Annex 1, Part One, Section 1.
15] See supra at 2-3..

{16} See, e.g., Second Pe riedic Report, supra note 3, Annex |, Part One, Section |
[17] See Response to List of Issues, supra note 2, at 87.

[18] 18 U.8.C. § 2340A.

[19] Pub. L. No. 109-148, 119 Stat. 2738

[20] Pub. L. No, 109-366, 120 Stat. 2600.

[21] See, ¢.9.. Second Periodic Report, supra note 3, at 11187-94, 95-101, 120; Response to List of Issues, supra note 2, at
104-05. .

{22] See Response fo List of lssues, supra note 2, at 100.

123] See List of Issues to be Taken up in Connection with the Second and Third Periodic Reports of the United States of
America, available at hﬂg:limvwsusmi§sion.chllCQPRAdvanceQ&A.Ddf {July 17, 20086).
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[24] See Response to t jst of {ssues, supra note 2, at 102-03.

[25] See Second Periodic Report, supra note 3, at 11417, Response to List-af issues, supra note 2, at 97-80.
[28] The United States is a party fo the two Optional Protocols to the Canvention on the Rights of the Child.

{27] See, e.g., Response 1o List of Issues, supra note 2, at 69-76, Annexes 4-8.

(28] See, e.g., Second Periodic Report, supra note 3, al 1B, 11-29, 45-55, 63-84, 87-139.

[29] See, e.g., Response to List of Issues, supra note 2, at 8-12, 44, 50-53, 63-69, 85-89.
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U.S. DEPARTMENT of STATE'

[

A3
Opening Statement for U.S. Hearing at Committee Against Torture

Barry F. Lowenkron .

Assistant Secretary for Bureau of Democracy, Human Rights and Labor
Geneva, Switzerland

May 5, 2006

Mr. Chairman, Members of the Commitlee, ladies and gentlemen: My name is Barry Lowenkron. | am the Assistant

Secretary for Democracy, Human Rights and Labor at the U.S. Department of State. Six years ago, in 2000, my

govemment appeared before this Committee to present its initial report on U.3. implementation of the Convention Against

Torture. My predecessor emphasized the importance the United States Government attaches to full compliance with afl our .
intemnational humnan rights treaty obligations. | am nere to continue that tradition, and have the honor of infroducing the

head of aur delegation, John Beflinger, the Legal Adviser of the Depariment of State.

On the topic of his hearing, my govemment's position is clear: 11.5. criminal law and treaty obligations prohibit torture, and
the United States will not engage in or condone it anywhere. As the President said in 2004

»  Torure is wrong no matter where it occurs, and the United States wilt continue to lead the fight to eliminate it
everywhere" '

My country is committed to upholding our national and international obligations to eradicate torture and to prevent cruel,
inhuman or degrading treatment or punishment. We also are committed to fransparency about our policies and actions,
and we hope other countries will be equally forthcoming. This is not just a legat obligation — we are fulfitling a higher moral
obligation, which our nation has embraced since its earliest days. Indeed, the United States is proud that it was among the
leaders in the international community who astablished the Convention against Forture.

Our nation was founded on the principle of respect for hurman dignity. Our Censtitution’s first ten amendments - the Bill of
Rights — are the covenant between our Government and citizens for the protection of their rights. The Bifl of Rights spells
out several protections that are reflected in the Convention Against Torture. These safeguards include the Eighth
Amendment, which prohibits crued and unusual punishments. These protections have endured for over two centuries and
they have continually been strengthened. v

Firra U.S. Commitment to investigate and Prosecute Abuses !

The United States has a long tradition of international leadership against forture. As the most senior officiais of my
government have repeatedly affirmed, and as we will make clear again today, when allegations of torture arise - including
allegations against government officials — they are investigated and, if substantiated, prosecuted. Our commitment to
protecting individuzals from abuses does not stop with forfure. My government is simitarly committed lo investigaling and
prosecuting credible allegations of other such forms of unlawful treatment against persons in custody of law enforcement ~
ingluding in the War on Terror.

Abuses. such as those that notoriously cecurred at Abu Ghraib, sickened the American people ~ just as they appalled !
people around the world. They were inexcusable and indefensible. The United States government and people sincerely

regret these incidents and have taken steps to hold people accountabie, In fact, my government has carried out more than
800 criminal investigations into allegations of mistreatment, and more than 250 individuals have been held accountable for

detainee abuse, Their punishments have included courts-martial, prison terms for as long as ten years, formal reprimands !
and separation from our mifitary services. And as recent headlines show, the investigations and charges continue.

Transparency and Self-Corrective Mechanisms

is record reflects, when we make mistakes, we take cofrective measures. Our system is designed to do just that.
Im;ﬁ‘]%b g’i‘ATIES DEPARTMENT OF STATE Y 9 .
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Investigations and law enforcement mechanisms operating under law are an important, but not the only, means to address
allegations of torture or other mistreatment. We are an open society. | am sure you have read about of seen the vigorous
public debate in my country about allegations of abuses and how best fo prevent future problems. Our media, our civil
sociely organizations, and our cilizens’ groups, all have spoken to these issues, and the governinent has listened and

made changes.

Eor exarnple, more than 1,000 intemational journalists have now traveled to Guantanamo to learn about detainee
operations there. A parfiamentary group from the Organization for Security and Cooperation in Europe visiled Guantanamo
and one of its members fater told journalists it was a “model prison.” Further, the President of the international Committee
of the Red Cross said recently that conditions at the facility had "improved considerably” and that the ICRC was safisfied
with its access to detainees there. .

Our system of government provides for other means of improving our policies and practices. Our Constitution's systern of
checks and balances relies on the separation and independence of the three branches of government: executive,
legislative and judicial. The push and pull petwekn the branches has led to specific reforms. The Cours have rendered
decisions and the Congress has passed legistation such as the Detainee Treatment Act, which John Bellinger wili discuss,

Concrete LS. Actions to Combat Torture Around the World

Avital part of our efforts to combat torture worldwide entails engagement with other nations on their human rights
situations. In the annual reports on country situations prepared by my bureau at the Siate Dapariment, we devete
substantial attention to the issue of torture. A number of key non-governmental organizations stated that the U.8. "pulled
no puniches” in the Human Rights Reports assessments — even of aliles and friends, These reporis are very useful in our
bilateral efforts to persuade nations to improve their own policles, and they are often used by non-governmental groups or
the citizens of those countries for the same end.

. My government also engages in a multilateral activities designed to reduce and ultimately eliminate torture globally. At the
UN Commission on Human Rights, for example, the U.S. played 2 ceniral role in the adoption of country-specific and
hematic resolutions related to torture. We have supported the work of the UN Special Rapporteur on Torture fhroughout
the world. We did invite him and several of his colleagues fo visit our mifitary detention facilitfies in Guantanamo - an
invitation they regrettably declined. Althcugh the U.S. is not seeking a seat in the new UN Human Rights Council this year,
we intend to remain actively engaged with that body, supporting reselutions, contributing to its funding, and ensuring that it
can play 2 positive role on key matters such as ending {orture.

GCenelusion

Ladies and gentiemen, in conclusion, the U.8. commitment to end torture worldwide stems from my country’s most
cherished values. All branches of my government have advanced this goal through susiained, intensive effort. We have
devoted substantial policy attention and financial resaurces to it. We also welcorme the cruciat contributions 1o ihis effort of
others throughout the international community — whether they are national or international activists, non-govemmental
organizations or civil society organizations, members of the media, faith-based organizalions, or concerned citizens. Even
when fheir criicisms are directed against our governiment, we ungerstand and appreciate that they do so on behalf of an
objective we alt share: ending torture forever.

in furtherance of this objective, we anticipate a vigorous and constructive dialogue with this Committee. With that, lam
happy {0 tumn the microphone over o Jahn Bellinger for his opening remarks and overview of how we will be responding to
the questions we received from the Committee. Thank you.

& BRCK TO TOP
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U.S. Meeting with U.N. Commiﬁee Against Torture

Opening Remarks

John B. Bedlinger, Hi

Legal Adviser, U.S. Department of State
Geneva, Switzerland

May 5, 2006

M. Chairman, Distinguished Members of the Cornmittes,
Members of Civil Society and Other Observers,

My name is John Bellinger. | am the Legal Adviser of the Department of State, and | serve as head of the United States
delegation to the Committee Against Torlure.

The United States recognizes the importance of our international legal obligations and the key role this Committee plays-in
the treaty-monitoring process. The United States greatly appreciates this oppo rtunity 1o meet with the Committee and to.
explain the measures we have taken Lo give effect to the obligations we have undertaken as a State Party to the
Convention Against Torture and Other Cruel, Inhuman, oF Degrading Treatment or Punishment. Secretary of State Rice
has emphasized that the United States takes its international obligations seriously. This is reflected in the great lengths to
which we have gone to provide you with an extensive report and thorough answers to the many guestions you have posed.
Our delegation is composed of senior-level officials involved in implamenting the Convention. This further demonstrates
our commitment not only to fulfiling our obligations under the Convention, but also to engaging in what we expect wil be a
productive dialogue with you.

At the outset | want to reiterate the United States Government's absolute commitment to upholding our national and
international obligations to eradicate torture and to prevent cruel, inhuman, of degrading treatment or punishment
worldwide. The President of the United States has made clear that “[tlorture anywhere is an affront to human dignity
everywhere" and that “freedom from torture is an inalienable human right.” Beyond the protections in our Constitution that
Mr. Lowenkron mentioned, United States criminal laws prohibit torture. There are no exceptions to this prohibition. Within
the United States, our 50 states and the federal government prohibit conduct that would constitute torture under their civil
and criminal laws. Our Congress has also passed laws that provide for severe federal sanctions, both ¢ivil and criminal,
against those who engage in toriure outside the territory of the United States.

And our laws have gone further. Our focus on eradicating torture and punishing its perpetrators would be incomplete I
without a paraitel effort to heip its victims recover from abuses. The United States has comprehensive legisiation that

enables citizens and non-citizens of the United States who are victims of torture to bring claims for damages against

foreign govemnment officials in U.S. federsl courts, Congress has also established and funded programs that assist victims

of torture, domestically and overseas. The United States has contri buted far more than any other country in the world to

he United Nations Voluntary Fund for Victims of Torture. For the years 2000 through 2005, U.S. contributions to the Fund

totated more than 32 million dollars, which is approximately 70% of the total contributions during that period.

And late last year, our Congress enacted, and the President signed into law, the Detainee Treatment Act of 2005. The Act
included a provision that codified in law our already-existing policy against the use of crue!, inhurnan or degrading
treatment as that term is defined under the obligations ihe United States assumed under the Convention. The law provides
that no person "In the custody or under the physical control of the United States Government, regardiess of nationality or
physical location” shall be subjected (o cruel, unusual, end inhumane treatment or punishment prohibited by certain
provisions of the U.S, Conslitutior. The enactment of the Detainee Treatment Act highlights our nation’s commitment to
uphalding the values of freedom and humanity on which it was founded.

We know that you wilt have many questions about actions the U.S. Government has taken in response 1o the terrorist |

UN?%BS é;iz%nr%lé cﬁﬁrlx)txlzo% E\S’.[%)f\?’rl‘m(})eﬁ‘ gs 1’1‘ X\jlngeicome this dizlogue and we are committed to addressing your questions
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‘as fully as possible. As we attempt to answer your questions, | would like to ask the Committee to bear in mind a few
considerations,

First, some of the matters that are addressed by your questions are the subject of ongoing itigation, and | hope you will
understand that our ability to comment in detail on such matters is necessarily constrained.

~

Second, like other governments, we are notina position to comtnent publicly on alleged intelligence activilies.

Third, our Second Periodic report and the written answers to ymir questions contain extensive information about U.8.
detainee operations in Guantanamo Bay, Cuba, and in Afghanistan and Iraq. itis the view of the United States that these
detention operations are governed by the law of armed conflict, which is the fex specialis applicable to those operations.

As a general matter, countries negotiating the Convention were principally focused on dealing with rights to be affordeﬁf {o
people through the operation of ordinary domestic legal processes and were not attempting to craft rules that woukl govern
armed conflict.

At the conclusion of the negotiation of the Convention, the United States made clear "that the convention . . . was never
intended to apply to armed conflicts. . . " The United States emphasized that having the Convention apply to armed

conflicts "would result in an overlap of the different treaties which would undermine the objective of eradicating torture."[1}
No country objected to this understanding.

In any case, regardless of the legal analysis, torlure is clearly and categorically prohibited under both human rights treaties
and the law of armed confiict. The obligation to prevent cruel, inhuman, or degrading treatment of punishment is in Arlicle
16 of the Convention and in similar provisions in the law of armed confiict.

While the United States maintains its view that the law of armed conflict is the fex specialis governing the detainee
operations that we will discuss, we are pleased to provide extensive information about these operations in a sincere spirit
of cooperation with the Committee.

in closing 1 would like to make two final comments.

First, while | am acutely aware of the innumerable allegations that have appeared in the press and in other fera about
various U.S. actions, 1 would ask you not to befieve every allegation that you have heard. Allegations about various U.S.
military o intetligence activities have become so hyperbolic as to be absurd. Critics wili now accept virtuaily any
speculation and rumor and circulate them as fact. The U.S. Government has atfempted to address as many of these
allegations as quickly and as fully as possible. And yet, as misch as we would like to deny the numerous inaccurate
charges made against our government, because many of the accusations relate to alleged inteligence activities, we have
found that we cannot comment upon them except in a general way.

Second, even as we recognize matlers of cancern to the Committee, we ask that the Committee keep a sense of
proportion anxd perspective. While it is important 1o deal with problems in a straightforward manner, it does a dissetvice to
the quality of our dialogue, o the {reaty monitoring process, to the United States, and, uitimately, to the cause of
combating torture around the world to focus exclusively on the allegations and relatively few actual cases of abuse and
wrangdoing that have occurred in the context of the U.S. armed conflict with al Qaeda. | do not mean to belittle or shift
aftention away from these cases in any way. We welcome your guestions. But we suggest that this Committee should not
lose sight of the fact that these incidents are not systemic. We also suggest that the Committee devote adequate time in
these discussions to examining the treatment or conditions that apply domestically with respect to @ country of more than .
200 million people. The United States is committed to rule of taw and has a well-functioning legal system to ensure criminal
and civil accountability,

We wilt now begin to answer the guestions you have posed to us. In light of time constraints on this oral presentation, it wil
be impossible for us to reply in detail to every aspect of your wide-ranging questions. In many cases, we will refer you to
the more detailed responses we have provided in writing.

Thank you very much.

1 U.N. Doc. E/CN.4/1984, March 9, 1984.

hﬂp:/fwww.state.gov/g/drl/r}s/6855’?.htm UNCLASSIFIED 12/2/2008

L0390



U.S. Meeting with U.N. Committee Against ENELASSIFIED Page 3 of 3

a

h)
'E!;.-aﬂck T TOP

Published by the U.S, Depariment of State Website at htip:/fwww.state.gov malntained by the Bureau of Public Affairs.

http://www.state.gov/g/drl/ﬂs/ﬁ8557.htm UNCLASSIFIED 12/2/2008

L0391



The United States’ Response to the Questions Asked by the Committee Against Torture Page 1 of 11

UNCLASSIFIED  REp EASED IN FULL

LA3T

The United States' Response to the Questions Asked by the Committee
Against Torture :

Geneva, Switzerland
May 8, 2006

Mr. Chairman, Distinguished Members of the Committee, Ladies and Gentiemen, my delegation is pleased to be here for
another day of dialogue with this Commitiee. We found our Friday meeting very useful, and hope the Committee did as
well. We appreciated your important questions, and my delegation worked very hard over the weekend to prepare full
responses for you.

On Friday, Chairman Mavrommatis began his questions by noting that more is expected from the United States then from
many other countries. We recognize that much of the rest of the world holds the United States to a strict standard when it
comes to the rule of law and human rights. This is especially important when it comes 10 moral imperatives, such as
eliminating torture. The United States acknowledges this chatlenge, knowing that we must always strive to improve our
own record. : :

in this context, this Committee asked important questions about U.S. detainee operations in Guantanamo, Afghanistan and
irag, and about afleged intefligence activities. The members also asked a number of questions about the scope of U.S.
obligations under the Convention Againsl Torture and a wide array of other matters. We are pleased o answer those
questions today. We will also highlight the strong legal protections under U.S. law for those who might be detained.

Let me be very elear about our position: U.S, officials from gall government agencies are prohibited from engaging in
torture, at all imes, and in all places. Every L.8. official, wherever he or she may be, is aiso prohibited from engaging in
cruel, inhuman or degrading treatment or punishment, as defined by our abligations under the Convention Against Torlure,
This is the case even in situations where the law of armed conflict applies,

We note in this context Mr. Wang's question as to whether the United States would agree with the statement that "some
people are simply not entitied to humane treatment.” Our answer is a clear ahd simple ng. As the President siated on the
UN International Day in Support of Vicitms of Torture, on June 26, 2004, "tlhe United States reaffirms its commitment to
the worldwide eliminatien of torture, The non-negotiable demands of human dignity mus! be protected without reference to
race, gender, creed, or nationality. Freedom from torture is an inalienable human right and we are commitied to building a
world where human rights are respected and protected by the rule of law.”

We described on Friday our intemal mechanisms for meeting our domestic and international chligations to combat torture.
Our presence here highlights another, vital iRstrument in this effort: our dialogue with this Committee and with other
interested parties. Mr. Chairman, you asked if my government has an active dialogue with non-governmental organizations
on these issues. We do, Secretary Rice meets regularly with NGO officials. Numerous other senior U.S. officials, including
members of this delegation, meet regularly with NGOs in Washington and wherever we travel, Indeed, | met with 19 NGO
representatives this weekend fo discuss these very proceedings. My government takes very seriously concerns expressed
by members of the NGO community and has benefited from this dialogue,

Most of the regretiable incidents or allegations of mistreatment of detained enemy cumbatants cccurred several years ago.
_ i say this not to minimize their significance, but to emphasize that, withoyt question, our record has improvied. We now
have more Tigorous laws, more rigorous procedures, more rigorous training and more rigorous manitoring mechanisms.

We look forward to further dialogue with the Committee today. As many of the Commitiee’s questions focused on three
main themes, we will address these topics thematically before addressing each member's other questions individuahy.
These themes are: first, legal issues about U.S. implementation of the Canvertion: second, treatment of detainees in the
context of our operations averseas — including accou ntability for abuses; and third, monitoring and oversight of alleged
intefligence activities. We believe that we will address all of the Committee’s gquestions, but if we leave something out, we

UNITED ST VeGP RAOpRl foeng m@g again from the Commitiee after we make_ our presentation,
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The first theme we will address deals primarily with questions of treaty law related to the scope of U.S. cbligations under
the Convention. ) .

Mr. Camara asked about reservations the United States took to the Convengion when we ratified it in 1994, and, in
particular, whether the United States considers itself subject to the provisions of the Vienna Convention on the Law of
Treaties with respect to making reservations. Although the United States is not a party to the Vienna Convention, the
reservations made by the United States, including its reservations under the Convention Agairst Torture, conform to the
provision$ On raservations of the Vienna Convention.

As Adicle 10 of the Vienna Convention provides, a State may, when signing, ratifying, accepting, approving or acceding 1o
a treaty, formulate a reservation uniess the reservation is prohibited by the treaty oris incompatible with the object and
purpose of the treaty. The Convention Against Torture dees not prohibit reservations, In fact, more than 20 countries have
made reservations to the Convention. Consistent with customary intemational law and the Vienna Corvention, the United
States made two reservations when ratifying the Convention Against Torture.

Mr. Camara algo inquired whether the U.S. reservations, particulary our reservation to Arlicle 16 of the Convention, were
intended to negate obligations under customary intemational law. | want fo emphaticatly assure Mr. Camara and the
membpers of this Committee that, to the contrary, the U.S. reservation to Article 16 was intended to state clearly the precise
scope of the obiigation that the United States was assuming under the Conwvention Against Torture given that the term
“eruel, inhuman or degrading reatment or punishment" was not defined in the Convention.

Finally on the topic of general treaty law, Mr. Camara suggested that if there is a difference of opinion between an
interpretation of the Convention advanced by the Committee Against Torture and an interpretation advanced by a State
Party such as the United States, the interpretation of the Committee, as a matter of taw, would prevail. With respect, we
must disagree with that view. Although a party to a treaty can agree to establish a third party to render authoritative
interpretations of that treaty, in this case, the United States did not agree t© give the Commiltee such a role. While the:
Committee’s views are entitied 1o respect, the Convention does not grant the Committee the authority to issue legally
pinding views on the nature of 1).5. obligations thereunder.

| now turn to & question asked by Messrs. Marifio, Camara, and Mavrommalis, regarding why the United States has not
created the crime of “torture” within the United States. The United States has taken very seriausly its obligation under
Article 4 10 ensure that aii acts of torture are offences under its criminal law. Before ratifying the Convention, the United
States undericok an exhaustive review of its existing criminal laws and expressly determined that vaxisting law is sufficient
to implement Article 4 of the Convention, except to reach torture occurring outside the United States.”[1] The United States
supported this determination by a long and specific list of criminat stalutes that — together — prohibit all conduct that would
eonstilute torture. Thus, acts of torture — as well as other appatling violent or abusive acts - are made criminal in the
United States. As Chairman Mavrommalis observed Friday, several other States Parties have also refied on previously-
existing criminal laws to satisfy their otligations under Article 4.

Mr. Marifio asked why the United States has limited torture to "extremely severe” pain or suffering. We have not done this.
In its criminal statute for the extraterritorial offense of torture, the United States ulilized the term “extreme” as a synonym
for the term "severe.” 1 did not use the term “extremely severe.”

With respect te Mr. Marifio's question about the U.8. understanding defining the term “severe mental pain or suffering” in
Article 1, this understanding recited slements implicit in the text to provide the specificity needed 1o meet the requirements
of @ criminal statute. There was, and is, no intert to limit the scope of Adticle 1.

Mr. Marifio also questioned the U.S. understanding of the term "lawful sanctions” in the Convention's first paragraph of
Articte 1. The U.S. understanding merely clarified the scope of that term; namely, that it included judicially impoesed actions
as well as other enforcement action authorized by law. The United States considers that this understanding is compatible
with the object and purpose of the Canvention. We note that no State Party to the Convention has objected to this
understanding.

Several members of the Committee asked gquestions regarding the application of the law of armed condlict to U.5. actions
in Afghanistan and lraq.

First, Mr. Marifio asked whether the United States is engaged in an ongoing armed conflict against terrorism and if that is
so, wheiher the Convention Against Torture applies during the course of that armed conflict. These are very important
jssues and we are glad to have the opportunity to address them.

The United States is engaged in a real, not thetorical, armed conflict with al Qaeda and its affliates and supporters, as
reflecied by al Qaeda's heinous attack on September 11, 2001, an attack that killed more than 2000 innocent civilians.
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it is impartant to dlarify the distinction we draw between the struggle in which ail countries are engaged in a "giobal war on
terrorism” ang the legal meaning of our nation's armed conflict with al Qaeda, its affiliales and supporters. On a poiitical
level, the United States befieves that 2l couniries must exercise the utmost resolve in defeating 1he globai threat posed by
transnational terrorism, On a legal level, the United States befieves that it has been and continues io be engaged inan
armed conflict with al Qaeda, its affiliates and supporters. The United States does not consider itself to be in a state of
internationat armed conflict with every terrorist group arcu nd the world,

Even while we are engaged in an armed confiict, the Convention Against Torture continues fo apply, in accordance with its
terms. For example, the Convention obviously applies to the treatment of prisoners in domestic U.S. prisons that are not
governed by the law of armed conflict. Our view is simply that U.S. detention operations in Guantanamo, Afghanistan, and
lraq are part of angoing armed conflicts and, accordingly, are governed by the law of armed conflic, which is the fex
specialis applicable to those particular operations. :

Regardiess of the legal analysis, both the law of armed canflict and human rights treaties, such as the Convention Agains!
Torture, have provisions that prohibit torture and other mistreatment. Let me be perfectly clear applying the law of armed
conflict does not permit the United States to engage in such acts. Those who are found o have committed such acts are
held accountable.

Mr. Marifio also asked about the United States' statement about its understanding hat the Convention "was never
intended to apply fo armed conflicts,” which forms part of the travaux préparaloires of the Convention. The'United States |
made this statement over twenty years ago, during the final session of the Working Group negotiations on the draft
convention in February 198472 and confirmed that statemnent in its final observations contained in the Secretary-General's
October 1984 report to the General Assembly on the draft convention.[3]

As | explained on Friday, the United States was concerned that application of the Convention to situations governed by the
law of armed conflict, which also prohibits torture, nwould result in having an overlap of the different treaties which would
undermine the objective of eradicating torture."[4] L is imporiant to note that we were not alone in exprassing this concern,
Indeed, the ravaux contain similar statements by other countries, including Switzerland [5] Norway,[8] and israel.[7] We
will provide the Committee with citations to all of these documents in writing.

With these legal principles as a foundation, | want to lum now to a second area of concern to the Commitiee — our laws,
policies, and procedures regarding the treatment of detainees in the context of our armed conflicts with al Qaeda and in
fraq. For this discussion | would turn to Mr. Gully Stimson from the Department of Defense.

{STIMSON]

As we stated on Friday, the Detainee Treatment Act of 2005 is a significant development in this area. With regard to
persons under Department of Defense control, the Act statutorily prohibits any treatment or interrogation technique not
authorized by, and listed in, the United States Army Field Manual on Intelligence tnterrogation. The techniques contained
in the Army Field Manua are the only techniques cusrently authorized for use at DoD facilities.

With respedt to a question from Dr. Sveaass, the Department of Defense has finalized several key policy documents
related to detainees, including the revised Army Field Manual. We are in the midst of final consultations with our Congress
about them al this time. We hope that we wili be able to publish these documents soon, We will supply the Committee with
a copy of new detainee policies and the unciassified Army Field Manual when they are published.

Regarding the Commitiee’s questions about waterboarding, 1 want to make two points. First, waterboarding is not listed in
the current Army Field Manual and therefore is not permitted for detainees under DoD control. Second, waterboarding is
specifically prohibited in the revised Army Field Manual. It would not be appropriate for me to discuss further specifics of
ihe revised Army Field Manual at this time.

| can also confirm, in response to Mr. Marifio’s and Chairman Mavrommatis’ questions, that the Department of Defense
has conducted investigations of allegations relating to detainee abuse, including those at Abu Ghraib. These investigations
also reviewed the conduct of people in the chain of command. Of the hundreds of thousands of service rembers who are
ar have been deployed in Afghanistan and lIraq, there have been approximately 800 investigations into allegations of

_ mistreatment, including approximately 600 criminal investigations. After many of these investigations were compieted, no
misconduct was found. In many others, however, the Depariment of Defense did discover misconduct and took action:
more than 270 actions against more than 250 service members. In addressing these cases, the full range of
administrative, disciplinary, and judicial measures have heen available and used as appropriate. Approximately 170 of
those investigations also remain opern.
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Mr. Marifio noted an appatent inconsistency between the numbers provided by Human Rights Watch (among cthers), and
those provided by the Department of Defense. The numbers Human Rights Walch provided fo the Committee were: only
54 courts martial; only 40 service members sentenced to prison; only a small percentage of convicted service members
given long sentences; and only 10 persons sentenced to one year or inore. Let me be clear: these numbers are simply
wrong. The facts are these: to date, there have been 103 courts-martial; 80 service members were convicled —an 86%
conviction rate, Moreover, 19 service members received sentences of one year of more. Furthermore, move than 100
service members have received non-judicial punishment; more than 60 were reprimanded; and fo date, 28 servicg

members were involuntarily separated from rflitary service. Accountability is ongoing.

-And finally, in answer to Mr, Marifio's question about whether supervisors have been investigated or held accountable, the
answer is emphatically yes.

Mr. Camara requested information regarding Martin Mubanga, a British citizen who sought and received extensive terrorist
training at camps in Afghanistan and Bosnia. He used this training fo fight in Bosnia and against U.S, forces in Afghanistan
in 2001. In March of 2002, Mr. Mubanga was arrested by Zambian officials after fleeing from Afghanistan. Based upon
those acihvities, the United States detained Mr. Mubanga as an enemy combatant.

Mr. Mubanga atieged that, while at Guantanamo Bay, he had been subjected to ra ial insults and was intimidated by a
guard on July 31, 2003. The investigation into these allegations found them to be without merit, Mr. Mubanga had engaged
in aggressive behavior towards the guards —indead, on June 22, 2003, he grabbad an interrogator's hand and put itina
pressure hold. Further, the investigation did not discover evidence that he had been subjected to racial insuits.

Madame Belmir questioned whether inadequate training or misinterpretation of the rules and policies may have led to
abuses. Let me first say that when the shocking events of Abu Ghraib were discovered, the Department of Defense set.out
to investigate all aspects of detainee operations, To this end, the Department conducied major investigations, inspections,
or reviews that examined issues ranging from training, policy and personnel to operations and leadership, The conclusion
of these investigations, specifically, those that focused on the cause of detainee mistreatment, was that the abuse was the
result of the wholly unauthorized and abhorrent conduct of a retatively small number of servicemembers. We have
acknowledged, however, that the abuses at Abu Ghraib were not merely the fafiure of individuals to jollow known
standards but also resulted from leadership failures compounded by poor advice from staff officers responsible for
overseeing detentions operations in lraq.

The Department conducls comprehensive iraining programs on treatment and interrogation of detainees — now improved
by the recommendations of the various independent panets. Of course, no {raining program, however extensive, will be
able to prevent all incidents of abuse.

In response to your question on this topic, Mr. Chairman, the United States is carefully monitoring its detention operatiohs
{o prevent any recurrence of the Abu Ghraib abuses. The Department of Defense takes very seriously its obligations to
conduct safe, secure, and humane detention operations. We were shocked, as you were Mr, Chairman, about the events
at Abu Ghraib, 1t should not have happened. Any wrengdoers need to be punished, procedures evaluated, and problems

corrected. We feel ferrible about what happened to these lragi detainees. They were people in U.S. custody and out
country had an obligation to treat them properly. We didn't do that. That was wrong.

One of the great strengths of a nation is its ability to recognize problems, to deal with them effectively and transparently,
and to strive to make things better. Indeed, a measure of & strong free society is confronting problems in a ransparent
manner. Of course, we wish that all persons in aur government and Armed Farces had conducted themselves in
accordance with American values, which refiect the highest standards. Bul the reality is that some did not, and the
risconduct at Abu Ghraib occurred. :

With respect to the Chairman’s question suggesting the need for more visitie and independent Department of Defense
investigations, let me assure the Commitiee that the Department's 12 major investigations have been honest and impartial.
These investigations, inspections, and reviews looked exhaustively into alt aspecis of our detention operafions. This
included a wholly independent review by a panel chaired by former Secretary of Defenge James Schiesinger. No
investigators were restricted or influenced by DoD leadership in their inquiries into the facts or in making their findings and
recommendations. They had full access 1o ail materials angd individuals. . ’

The United States Congress has alsa extensively reviewed these issues. lthas conducted numerous hearings, and more
{han 150 Members of Congress have visited our detention faciiities. The Department has already instituted numerous
reforms and improvements in response to these investigations.
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Should information come to light that an additional investigation is warranted, DoD will, as it has before, investigate fully.

With respect to Madame Belmir's question about juveniles defained at Guantanamo and the reasan for their detention,
thete ate curently no juvenile detainees at Guantanamo.

At one point we detained three juveniles at Guantanamo. They returned to their home country in January 2004, We
returned them to an environment where they have an opportunity to reinfegrate and we did so with the assistance of non-
governmental organizations. We are aware one returned to the fight.

Let me briefly speak about the conditions of detention we provided them while at Guantanamo. After medical tests
determined their ages, they were housed in a separate detention facility, separated at a significant distance from the other
detainees, and the other detainees were not permitted to have access to them. Indeed, they were housedin a communal
facility, rather than cells. They underwent assessments from medical, behavioral, and educational experts to address their
needs. Furthermore, we taught them mathematics, English, and reading, and provided daily physical exercise and sports
programs.

it is unfortunate that al Qaeda and the Tallban use juveniles as combatants: The United States detains enemy combatants
engaged in armed conflict against i and the juveniles were detained to prevent further harm to them and to our forces.

t will now retum the floor to Mr. Bellinger.

[BELLINGER]

Before turning} our attention to each member’s individual guestions, | will now address the third general theme of your.
questions, which involve malters related to U.S. intelligence agencies.

Messrs. Marifio, Wang, ad Mavrommatis each asked related questions regarding intelligence activities, which we will
answer together, because they overlap to some extent. We appreciate the Commitlee’s recognition and forbearance that
we cannot discuss specific alleged intekigence activities, but we are pleased to provide the following information.

First, it is certainly the view of the United States that every agency of the U.S. Government, including its intelligence
agencies, must comply with U.S. obligations under the Cenvention Against Torture, as well as with the requirements of the
Detainee Treatment Act. Second, in answer to your guestions regarding whether U.S. intelligence activities are subject to
monitoring and aversight, all of the activities of bur Central Intefligence Agency are subject to inspection and investigation
by the CIA's independent Inspector General and to oversight by the intelligence cormmittees of the United States
Congress.

The CIA continues to review and, where appropriate, revise its procedures, including training and legal gutdanee, to ensure
that they comply with U.S. Government policies and afl appiicable legal obligations, including the Convention Against
Torture and the Detainee Treatment Act. To this end, the GIA has put new guidelines and procedures in place during the
last several years.

We will now turn our attention to answering your questions that did not fit within those three broad themes. We will try to
address them in the order we recelved them. .

| first want to address a common question asked by several members of the Committee: whether specific practices might
constitute torture or other cruel, inhuman or degrading treatment or punishment. As we have explained before, both
categories are prohibited by United States law, whether they ocour within the United States of outside the country. We
provided many examples of crimes that could potentially be charged in our oral responses and written materials.

That said, as the example Mr, Kovalev gave shows, itis dificult to look at broad calegories of practices — totally divorced
from the spegcific facts of any given case ~ and label them in the abstract as being in all cases either torture or cruel,
inhuman or degrading treatment or punishment. Moreover, as Mr. Marifio noted, even when the facts are known, drawing
the line can be a difficult exercise.

Mr. Marffic raised two hypotheticals —~ forced disappearances and incommunicado secret detention - and asked if they
constitute torture. From a legal perspective, it depends on the facts of the case and whether the facts meet the relevant
legal standards. We are therefore reluctant to speculate about these difficult questions in the abstract.
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The issue of incommunicado detention, however, is one that has been raised frequently and  would just note that the
Fourth Geneva Convention, while not directly applicable here, specifically recognizes that in certain clrcumstances,
individuals, such as spies and saboteurs, o other individuals suspected of activity hostile 10 the security of the detaining
power, shall be regarded as having forfeited their rights of communication.

Mr. Marific asked a question about the Detainee Treatment Act, which, as | have said, Is an important development in the
treatment of those in United States Government custody. First, 'd like to address Mr. Marifio’s question regarding habeas
corpus access to U.S. courts and the judicial remedy provisions in the Detainee Treatment Act of 2005. The Act provides
unprecedented procedural protections — in OUF nation's domestic courts of law — to enemy combatanis capiured during an
ongoing armed conflict and held by the Department of Defense at Guantanamo Bay, Cuba. Historically, captured enemy
combatants have not been able to challenge their detention before domestic courts of the nation holding them, a worldwide

tradition that had been reflected in decisions of the United States Supreme Court.

Under the Detainee Treatment Act, a U.S. court of appeals may evaluate whether the already extensive procedures by
which the United States determines that a detainee is an enemy combatant are consistent with the Constitution and laws
of the United States. This review also extends 1o the final decisions of military commissions. In imposing this uniform
review procedure, the Act forecloses whatever imited statutory habeas corpus jurisdiction may have applied because of
the location of their detention at Guantanamo. Instead, the Act provides Guantanamo detainees with a standardized
definite form of judicial review in a United States domestic court — a protection that is extraordinary in the history of armed

corflict.

Mr. Marifio also asked whether the statement issuad by the President at the tire the President signed the Detainee
Troatment Act indicated an intention to take actions that would violate the Act. The question reflects a common
misunderstanding, both within the United States and intemationally, about the President’s signing statement. Mr. Marino, |
can assure you and the Committee that the answer to this guestion is a clear and emphatic "'no". As the President stated
on the day he signed the Detainee Treatment Act, the policy of the United States has "been not to use cruel, inhuman of
degrading treatment, at home or abroad.” That remains our policy and is also now a matter of U.S, statute. Under our. legat
tradiion Presidents regularly issue such signing statements; the President has no intention of taking actions that would
contravene the Detainee Treatment Act.

Mr. Marifio additionally asked about the U.S. legal position on the territorial application of Article 3 in light of the
Convention's goat to prevent torture. We agree that Article 3's non-refoulement provision is an essential safeguard to
prevent torture. However, as a jegal matter, we note that the affirmative obligation in Article 2 is limited 1o *any territory
under [a State Parly’s] jurisdiction." As we noted previously, Article 3 of the Convention in our view does not apply as a
matter of taw to individuals focated outside of U.8. territory. This view is supported by the laxt of the Convantion, its
negotiating history, and the U.S. record of rafification. Let me be clear: torture is abhorrent and, as the President has
repeatedly said, we are committed o its elimination worldwide. As we have emphasized agaln before the Commitieg -
notwithstanding our legal position on the territorial reach of Asdicle 3 - the U.5. worldwide poficy is not to transfer persons
to countries where it determines that it is "more lixely than not" that they would be tortured. This is the same standard we
apply in implementing our Arlicle 3 obligations under the CAT. This policy applies to all components of the U.S.
Government and to all individuals inU.S. custody or control, regardiess of where they may be detained.

Mr. Marifio also inguired, in light of the U.S. legal interpretation of Article 3's territorial application, how the .5, ensures
that the non-refoulement protection is afforded to those who need such protection. Our legal views on the territorial scope
of Article 3 do not prevent the Urited States from providing this important protection as a matter of palicy. Rather, as just
noted, the U.S. policy 1o provide this protection applies to all components of the U.S, government and to individuals in U8
custody or control regardless of whers they may be detained. For example, it is longstanding U.S. policy to afford migrants
interdicted at sea with a meaningful oppartunity to seek and receive profection against persecution or torture, In addition,
with respect 1o transfers and retums of individuals from Guantanarmo Bay, the United States has gone fo great lengths to
give gffect to its policy not to transfer a person to a country if it determines that it is more likely than not that the person will
be tortured. This policy is described in great detail in declaraions that were annexed o the U.S. Second Periodic Report.
1J.S. Government departments and agencies have strengthened their internal procedures to ensure compliance with this
policy.

Mr. Marifio further inquired about the meaning of the standard "more likely than not*, which the United States adopted for
implementation of Article 3. In applying this standard in the context of implementing Articie 3, United States officials
determine whether it is probable that the foreign nationat would be tortured if returned or extradited to a particular country.
* 1tis a standard that is famitiar in U.S. law and has long been appiied by immigration tribunals in the United States {at least
eince the enactment of the Refugee Act of 1980). In fact, immigration judges apply the standard in approximately 20,000
adjudications per year under regulations implementing Article 3. : .

Regarding Mr. Marifio’s and Chairman Mavrommatis’ question about whether diplomatic assurances are a substitute for
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case-by-case determinations, the answer, as we have explained before, is "no." Diplomatic assurances are simply a too]
that may be used in appropriate cases and are not a substitute for a case-specific assessment as fo whether i is more
fikely than not that a person would be tortured if retumned. In such cases, they are one factor in the analysis, That said, if,
taking into account all relevant information including any assurances received, the United States believed that a person
mare iikely than not would be tortured if returned to & foreign country, the United States would not approve the retum of
the person to that country. *

Mr. Marifio also asked whether it would be prudent to rely on “nternational bodies” to determine whether torture is

systematically practiced in certain countries, suggesting that the assessment by the interational bodies would be

dispositive about whether any individuals could properly be ransferred to such countries. As we siated in our opening

presentation last Friday, Arlicle 3 requires the United States to make an individualized determination as to whether a |
particular individual would "more likely than not" face torture in & particular country. Although & systematic practice of

forture in a country would be highly refevant, it does not obviate the need to conduct an individuai review to determine

whether the standard Is met in a particular case. Moreover, Article 3 does not accord a role to third-party "international

bodies" to make the individual determination on behalf of the State Party. Rather, itis the State Party’s obligation to ensure

that the Convention's standard is met.

In response t¢ Mr. Marifio’s question on who is the decision-maker for the application of Arficle 3 in extradition cases, he
was correct. it is in fact the Secretary of State, or the Deputy Secretary of State by delegation, who is the decision-maker.
The State Department regulations goveming the extradition process provide fugitives with the opportunity to submit
whatever docurnentation they consider relevant for consideration of their claims. The Department will examine matenals
submitted by the fugilive, persons acling on his behalf, or other interested patties, and wilt exarine other relevant
materials that may come to its attention, Whenever allegations relating lo torture are raised by the fugitive or other
interested parties, appropriate policy and legal offices within the State Department with regional or substantive expertise
review and analyze the information. The Department's Bureau of Demacracy, Human Rights and Labor, which drafts the
annual human rights reports, is a key pasticipant in this process. All relevant bureaus will then participate in the process to
make a recommendation fo the Secretary of State. Mr. Marifio is correct: consistent with U.S. faw and practice govemning

. extraditions, we do not believe that the decision of the Secretary of State regarding claims for protection under reguiations
implementing Article 3 of the Convention is subject to judicial review. U.S. courts are currently reviewing the issue in a
number of cases. ‘

Mr. Kovalev, in response to your question regarding the infernational Criminal Court, which # will refer to by its acronym the

"ICC," the United States strongly supports accountability for war crimes and erimes against humanity, and is steadfast in !
its promotion of international justice worldwide. The U.S. position on the ICC is well-known, and is not relevant here;
nowever, the United States does respect the right of other nations to be party to the iICC. The United States played a key
role in drafting the substantive elements of the crimes in the Rome Statute. Furthermore, the United States continues to
tead the way in promoting accountability for these atrocifies by being the largest financial contributor te both international
and domestic war crimes tribunals, by finding that genocide has occurred in Darfur, and by supporting countries in their
apprehension of fugilives such as Miadic, Karadic, and Taylor. We do agree that international and domestic mechanisms
for accountability are an important method of eradicating torture, among other crimes, and in promoting accountability and
the rule of law. .

At this point, | am pleased to tum the floor over te Mr. Monheim.

[MONHEIM}

Thank you. | will first furn to several of Dr. Sveaass's questions related to implementation of the Prison Rape Eiimination
Act. Ae an initial matter, we can all agree that ihe elimination of prison rape is an important objective for all countries. In
this context, | can reassure you that, there has not been a delay in the implementation of the Actin the United States. The ‘
Act specificaly requires the collection of statistical data, a survey on the prevalence of sexual assault, the formation af a
Commission, and a final report to the United States Attorney General by June 2007. We are making steady progress, and
o date we have:

inifiated a massive survey of federal, state and local prisans and other detention centers;
Conducted extensive research on the nature of the problem of prison rape; :
Disbursed over 22 million dollars in grant money o the states in an effort to reduce the probleny and ’

Convened the Prison Rape Commission for hearings on the matter. The first hearings were held in June of 2005

and the next public hearing is scheduled for this June.

s e8P

Accordingly, the United States Government is working to implement fully the Act's important requirements to better detect,
prevent, and punish prison rape. |
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- As Dr. Sveaass noted, the pravention of sexual violence against individuals in immigration custody is also @ serious matter
requiring the attention of ail governments, With respect to individuals in U.S. immigration detention, the Department of
Homeland Security, which | will refer to by fls acrorym "DHS," has taken significant steps to prevent sexual violence and
abuse in immigration detention facilities. These steps Include a comprehensive classification and screening system used 1o
segregate nonviolent detainees from those with violent tendencies, and widespread posting of instructions on how to report
sexual misconduct by detention officers and other detainees. All immigration detention facilities, including contract
facilities, must meet each of DHS's National Detention Standards, including those Standards that specifically serve to
protect the health, safety, and well-being of detainees. DHS immigration detention facilities also provide Prison Rape ;
Elimination Act training to detention officers.

We would also fike to assure the Committee that the prevention and punishment of sexual abuse against prisoners "
remains a high priority for law enforcement at both the federal and state level. The federal Bureau of Prisons has ‘
repeatedly affirmed the agency’s zero olerance policy for sexual abuse of federal inmates and the federal government
conducts thorough investigations of alleged abuses oecurring within state prisons pursuant fo the Civit Rights of
institionatized Persons Act. When abuses are found, the federal government has the authority to initiate legal actions
against a state institution and then closely monitors the jurisdiction (via on-site inspections, interviews of inmates and staff,
and review of investigatory documents) to ensure that reforms ate thoroughly and systemically implemented.

Regarding Dr. Sveaass’ question about prosecutions of law enforcement officers involved in sexual assaults, the

Depatiment of Justice vigorously investigates and, where appropriate, prosecutes cases involving sexual misconduct by )
{aw enforcement officers, Furthermore, the Depariment can, and does, prosecute state and federal law enforcement i
officers and prison officials for deprivations of constitutional rights, Sexual assaults are among the cases prosecuted under

federat law. Since October 1999, the Criminal Section of the Civil Rights Division, working in conjunction with United States

Attarneys Offices around the country, has charged 44 defendanis with acts of sexual misconduct ranging from

inappropriate sexual contact 1o forcible rape. Of these defendants, 16 were prison officials and most of the rest were police

officers.

The Department of Justice has obtained lengthy sentences against law enforcement officers and prison officials convicted
of sexual assauit.

s For example, in 2005 a former Jackson, Mississippi police officer was sentenced to 20 years in prison for raping a !
18-year old woman in his custody. .

o In addition, a sheriff in Latimer County, Oklahoma, was sentenced to 25 years in prison for sexually assauiting
saveral female inmates and employees.

\We belleve that aggressive prosecution protects all persons, inctuding prisoners, from such egregious and untawful
pehavior by removing the individual offender and sending a strong snessage of deterrence to other officials.

The United States firmly believes that all detainees should be safe and free from sexual assaults, and it does not tolerate
such behavior by its employees or contractors.

Dr. Sveaass also inquired about the training provided to U.S. law enforcement personnet to emphasize the need to respect
human dignily, especially wiih rggard to gender issues. While any question about law enforcement training in the United

States necessarily involves a wide variety of law enforcement agencies and training regimes, | would highlight some
prominent examples that demonstrate our commitment to training and our emphasis on respecting human integrity:

o The federal Bureau of Prisons provides extensive fraining for staff ihat is focused on issues specific to the

_ treatment of female inmates.

» At[HS, detention officers receive exiensive fraining in the proper use of force and best practices in arresting and
searching female subjects. Similarly, DHS immigration inspectors are speciically trained to "treat ali minors with
dignity and sensitivity o their age and vulnerabifity," and to generally keep males and females, as well as adults :
and minors, segregated at all times during the immigration inspections process. '

More generally, law enforcement personnel are trained to comply with a wide variaty of Constitulional provisions, statutes,
regulations, and policies, including civil rights protections that safeguard the rights of individuals. Training law enforcement
personnel to comply with this robust set of individual rights effectively promotes respect for human integrity.
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Regarding Dr. Sveaass’ question about especially vulnerable individuals in detention,” we share her concern about the
need to protect such people. Indaed, in the United States there are numerous safeguards in place for their pratection,
While practice varies within the many prisons in the United States, prisoners are generally classified and housed within 2
prison to ensure inmate safety, including consideration of real or perceived vuinerabilities. Relevant classification factors
may include gender, age, medical condition, affiliations, seripusness and nature of the charge, criminal history, and history
of viclence. In addition, any prisoner who is subject to threats or acts of violence can be separated from the general
prisoner population and, if necessary, transferred to another facility.

As a generai rule, the state prison populations do not include "uveniles.” However, this issue is complicated by the fact
that state laws and policies vary regarding the age by which an individual may be charged with a crime as an adult, and
thus incarcerated with other adult offenders. Federal law prohibits juvenile offenders held in Bureau of Prisons custody
from being housed in correctional institutions or detention facilities in which they could have regular contact with adult
offenders. When a juvenile must be temporarily detained in an adult facility, as, for example, immediately following arrest, it
is only for a minimal period of time and the juvenile remains separated from the adult offenders within the institution.

The United States recognizes that training for staff is essential to protect individuals in custody and to prevent abuse. The
federat Bureau of Prisons has a zero tolerance policy for any type of inmate abuse, and these strict standards are also
imposed o the private providers of detention services. With respect to private facilities, the Bureau has taken a very active
role in explaining its expectations to the contractors. The Bureau has, for example, sponsored national training meetings
with private contract providers and has conducted a substantial amount of formal and informat training of contractors.

DHS also undertakes a number of measures to protect potentially vulnerable aliens held under its authority. For example,
Special Management Units are avaitable to aliow for the administrative segregation of vulnerable getainees upon reguest,
such as when the detainee is a victim of assault by another detainee, importantly, while in DHS custody, children may be
housed with their adult family members, and unaccompanied juvenites are kept completely segregated from adults.

Dr. Sveaass also asked about measures taken to monitor the treatment and conditions in U.S. prisons, jails, and detention
facilities. For example, the United States continues to vigorously enforce the Givil Rights of Institutionalized Persons Act,
which deals with these matters. Since 2001, DOJ has concluded forma¥ investigations of 42 jails, prisons, and juvenile
facilities. It is currently monitoring agreements involving 97 jails, prisons and juvenile facilities. Furthermore, DHS annually
reviews every immigration detention facility's compliance with the DHS National Detention Standards.

In response to Dr. Sveaass' question regarding redress and compensation measures, prisoners in federal and state
facilities have recourse through private civil actions. Remedies for these actions may invoive monetary damages or
equitable or declaratary relief. In addition, any inmate subject to any abuse or viglence is generally provided an extensive
medical exam and psychological assessment, as well as counseling. Aliens in DHS' custody who are victims of sexual
assault are referred immediately to an Emergency Department in the community for medical treatment, to include
collection of forensic evidence, and for mental heaith evaluation and crisis intervention, if necessary. Simitarly, aliens who
experience viokence while in DHS custody or who are suspecled to be victims of abuse receive medical treatment - )
including off-site medical care at DHS expense, if necessary — and are referred to a mental health professional, such as a
psychiatrist, psychologist, or ficensed clinical social worker for evaluation and treatment,

Regarding Dr., Sveaass’ question about women giving birth in custody, we relterate that it is not the general practice of the

United States Government to shackle female prisoners during chitdbirth. While the use of restraints is not constitutionally

prohibited, the federa Bureau of Prisons does npt, as a matter of policy, ermnploy shackies on pregnant women or those in
labor. Depending on the facility, en inmate could be restrained in the uniikely event that she posed a threat to herself, her
baby, or others around her.

Allegations of the misuse of shackies or other restraints in both federal and state prisons are investigated by the
Department of Justice, and may be the subject of civil litigation in U.S. courts. For example, there is pending private
fitigation in Arkansas in the case of Shawanna Nelson. While the federal government is not involved in that case, following
reports of this incident, the Department of Justice conducted an inquiry at the facility and asked the inmates about any
other occumrences, and none were reported. We currently have & private Memorandum of Agreement to monitor the facility
where Ms. Nelson had been held in Arkansas to make certain that no unconstituticnal conditions exist for the inmates.

Dr. Sveaass asked whether the United States believes the Committee’s questions about domestic violence are beyond its
mandate. To clarify our position, the Urnited States does nof believe that ali acts of domestic violence are necessarily
beyond the scope of the Convention. Nor do we believe that all acis of domestic viclence are per se within that scope. An
issue may arise, for example, whether the acts atissue would constitute torture and whether there is the requisite
involvement of public officials or persons acting in an official capacity. in order 1o determine whether a specific act of
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domestic violence might fail within U.S. cbligations under the Convention, one would have to look closely at the padicular
facts in a given case.

In any svent, in our written response o the Committee’s Question 59, the United States referred the Committee to the
tengthy discussion on violence agalnst women, including domestic violence, contained in lts latest periodic report to the
Hutnan Rights Committee. Additionally, the United States’ written response did not purport to address possible application
of Atticle 3 of the Convention fo any particufar claim of domestic violence, Whether an individual could establish eligibility
for such protection based on a likelihood of severe pain or suffering endured in the context of domestic violence is an
unsettied guestion in U.S. immigration law. Also, victims of domestic violence may be eligible for asylum under current
U.S. taw. As with any applicant for asylum, those individuals must satisfy the full range of requirements established by
Congress before asylum may be granted..

1 would also note that, under U.S. law perpetrators of acts of damestic violence are subject to a wide array of eriminal
sanetions and civil remedies. .

Moving to additional questions of Chairman Mavrommatis, the United States appreciates the opportunity to discuss prior
incidents of alleged physical abuse in Chicago, lllinois. It is our understanding that an linois state judge has appointed a
special prosecutor to investigate allegations against Chicago Police Department Lt. Jon Burge. To date, several
convictions based on allegedly coerced confessions have been overturned. This confirms & fundamental tenet of U.S, law
that no one is above the law, and while the vast majority of police officers display courage in a difficult and oflen dangercus
job, anyone who violates the rights of a citizen whom they are charged with protecting will be prosecuted to the full extent
of the law. We can assure the Committee, however, that U.S, law enforcement authorities will continue to follow the state
special proseculor's progress,

+

We also appreciate the Chairman’s question regarding what some refer fo as the "death tow phencmenon.” As the
Chairman recognized, the Convention does not prehibit the imposition of the death penalty. To this effect, the United
States included an understanding with its instrument of rafification that the Convention does not "restrict or prohibit the
United States from applying the death penalty consistent fwith the Constitution}, including any constitulional period of

confinement prior to the imposition of the death penafty.” The Supreme Court has considered and upheld as constitutional
delays between an initial death sentence and the eventual imposition of that penalty.

Despite the inapplicability of the Convention to this issue, the United Stales is aware of the possible psychological toll
exacted by a period of incarceration before the execution of a sentence, There is a balance of interests here, as the delay
is most commaonly produced by the very procedural safeguards that ensure that the sentence is justly imposed. We also
recognize that some believe that the segregation of inmates sentenced to death from the rest of the prison population may
exacerbate this effect. There are interests to be balanced here as well - some correctional facilities regard inmates
sentenced to death as more dangerous 1o fellow prisoners, both because of their violent backgrounds and because of the
inability of the prison 1o deter misconduct by increasing the sanction. As you know, the prevention of inmate-on-inmate
viotence is a priority for the United States and an issue that is of concem to this Committee.

t now return the floor to Mr. Bellinger.

{BELLINGER]

Mr. Chairman, iadies and gentlemen of the Committee, ihis concludes our respenses to the questions you posed to us at
our heating on Friday. We have made every effort to respond 1o these questions as comprehensively as possible within
the time period aflowed. If we misunderstood any of your questions, or if you wish for further clarifications on any of these
points, we will be happy to receive your follow-up questions.

in closing, let me reiterate the U.5. Government's absolute commitment to complying with its obligations under the
Convention Against Torture and to the implementation of policies that provide proteciions that extend beyond those
obligations. | hope that our delegation’s appearance before the Committee today and on Friday, together with the
extensive written materials we have provided to the Committee, are a manifestation of that commiément and the
importance we place on these issues. We hope the Commitiee will be able to take this information into account when you
prepare your final conclusions and recommendations.

Thank you.
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[2] See Report of the Working Group on a Draft Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, E/CN.4/1984/72 at para, 5 (Mar. 9, 1984).

[3] See Report of the Secretary-Generat, A/39/489 at p. 20 (Oct. 2, 1984).

[4] See C/CN.4/1984/72, supra note 1, at para. 5,

[5] See Summary Prepared by the Secretary-General in Accordance with Commigsion Resolution 18 (XXXIV),
E/CN.4/1314 at para. 55 (noting thet "human rights regulations and the law of armed conflicts” are "two complementary but
distinet legal systems...the characteristics of which vary according to the specific situation in which they are applied).

16 See A/39/498, supra note 2, at p. 15 (referring to United States statement).

{71 See J. Herman Burgers and Hans Danelius, The United Nations Convention Against Torture: A HMandbook on the

Convention Against Torture and Gther Crue!, Inhuman or Degrading Treatment or Punishment 106 (1988) (noting
statement of the [sraeli delegation after adoption of General Assembly resoiution 39/48).
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United States' Response to the Questions Asked by the Committee
Against Torture

U. S. DELEGATION ORAL RESPONSES TO CAT COMMITTEE QUESTIONS
Geneva, Switzerland
May 5, 2006

[LEGAL ADVISER BELLINGER]

L will now provide summaries of our answers 10 the many questions posed by the Committee. in all cases, | would
encourage you to consult those written responses as they provide more detail than i and my colleagues wilt be able to
provide today.

Questions 1 and 2 concem the memoranda drafted by the Department of Justice’s Office of Legal Counsel in August
2002 and December 2004 that provided legal advice on the meaning of the term "torture” under the extratarritorial criminal
torture statute that implements portions of the Convention. Nothing in these memos changes the definition of torture.
governing U.5. obligations under the Convention from what the United States accepted upon ratification of ihe Convention.

The Department of Justice’s Office of Lega! Counse!, which provides opinions on guestions of law to the Executive Branch
of the United Stales Government, produced the August 2002 and December 2004 memoranda. The Augus! 2002
memorandum provided legal advice on the meaning of the term “torture” under the extraterritorial criminal torture statute
and addressed issues concerning the separation of powers urier the United States Constitution. That opinion was
requested to provide operationat guidance with respect to the implementation of the criminal statute at the leve! of detail
needed to guide U.S. government officials

The Office of Legat Counsel later withdrew that opinion and issued another opinion dated December 30, 2004, which is
confined o an inlerpretation of the extraterritorial criminal torture statute. The December 2004 opinion supersedes the
August 2002 opinion in its entirety and thus provides the Executive Branch's authoritative interpretation of the
extraterritorial criminal torture statute.

The August 2002 opinion was withdrawn not because it purported {o change the definition of tarture but rather because it
addressed questions that were nof necessary to address. In this regard, the December 2004 Memorandum clarified that
“fhjecause the discussion in that [August 2002} memorandum concerning the President's Commander-in-Chief power and
the potential defenses to liabiiity was--and remains—unnecessary, it has been eliminated from the analysis that follows.
Consideration of the bounds of any such autharity would be inconsistent with the President's unequivocal directive that
United States personnel not engage in torlure -

The purpose of both opinions was to provide legal advice related to a domestic criminal statute. Neither opinion purported
to change the definition of torture set out in Article 4 as understood by the United States, The question that the OLG
addressed was simply what the terms of that definition, as now reflected in the United States Code, mean.

Question 3 asks whether the references 10 "torturs™ as involving "exireme” acts in the December 2004 memorandum are
compatible with the Convention. The fact that the Convention defines torture in Article 1 and then subsequently refers in
Article 16 to "other acts of cruel, inhuman or degrading treatment or punishment" reflects the recognition of the hegoliators
{hat torture applied to more severe acts of cruelty and abuse than did cruel, inhuman or degrading treatment or .
punishment. This basic distinction petween the severity of the conduct constiluting torture, on the one hand, and cruel,
inhuman and degrading treatment or punishment, on the: other, is reflected in the underlying regime set forth in the {reaty
text to cambat and prevent each form of conduct. Specifically because of the aggravated nature of torlure, States Parties
agreed to comprehensive measures to prohibit it under their criminal faw, to prosecute perpetrators found in territory under
thelr jurisdiction, and not to return individuals to other States where there are substantial grou nds for believing that such
persons would be in danger of being subjected to torture. In contrast, the obligations regarding cruet, inhuman or

UNEEREBATP RO B PARTRIER &f BraE imited.
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DATE/CASE ID: 30 JUL 2009 200706444
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+ The December 2004 memorandum, recognizing what is clear from the text and struciure of the Convention, distinguishes
"tarture” from "other acts of cruel, inhuman of degrading treatment or punishment” as expressed in Article 16, by explaining
that torture is a mare severe, or extreme, form of miskreatment than that described by Article 16. The use of the word
»extreme” in these contexts clarifies the meaning of the word “severe” contained in the definition of torture set forth in
Adicle 1.

The fact that the term "lorture” is reserved for those acts involving more severe pain and suffering, as distinguished from
cruel, inhuman or degrading treatment or punishment, is also canfirmed by the Convention's negotiating history and is
consistent with other international law sources, cited in our written submmission.

H
Question 4 suggests that both OLC memioranda on the extraterritorial criminal torture statute are more restrictive than
previous U.N. standards, including the 1975 Declaration. We respectiully disagree. The interpretation of the term “severe”
in the December 2004 memorandum reflects the understanding that torture consiitutes a more aggravated form of abuse
than that covered by the "cruel, inhuman of degrading treatment or punishment" described in Article 15. As | have just
explained, this distinction is not only express in the text of the Convention, but also is apparent from the negotiating history,
the U.S. ratification record, and other intemnational law sources. This distinction ig also consistent with, and is not more
restrictive than, the 1975 Declaration, which distinguishes torture from other lesser forms of abuse in part on the basis of
the severity of the underlying acts.

Regarding Question 5 and how the United States ensures implementation of its Convention obligations, { would note that,
before ratifying the Convention, the United States carefully reviewed U.S. federal and staie laws for compliance with the
treaty’s terms. The United States concladed that, with the sole exception of prohibiting certain acts of torture committed
outside the teritory of the United States, U.S. state and federal law covered all of the offenses stated in the Convention.
The United States filed this [one sharicoming by enacting the afore-mentioned extraterritorial criminal torture statute.

In other words, the United States ensures compliance with its Convention obligations through operation and enforcement
of its existing laws. As a result, there is no specific federal crime styled as “arture” for acts occurring within LS. territory.
The reason is simply that any act of torture fatling within the Convention definition, as ratified by the United States, is
already criminatized under U.S. federal and state laws. These laws, which meet the requirements of the Convention, are
binding on govemnment officials and are enforced through a variety of administrative procedures, criminal prosecutions.
Additionally, civil suits provide available remedies in mahy cases. Our written response to this question provides &
comprehensive list of such mechanisms.

There are various mechanisms that aliow the United States to ensure its Convention obligations. Of these, the Civil Rights

of Institutionatized Persons Act of 1980 ("CRIPA"), is particularly retevant to the Committee’s guestion about monitoring of

prisons as it enables the Department of Justice 1o efiminate a pattem or practice of abuse in any state prison, il or

detention facility. it is perhaps the most direct source of the federal government's authority to enforce the federal : !
constitutional rights of persons in jails and prisons, including juvenile justice faciities, at the state and local level. Qur ’
writteh response provides more detailed information on the activities of the Department of Justice under this statute. !

Question 6 requests extensive information, inciuding statistics relating fo detained persons both within and outside United !
States teritory. In the interests of conserving time for our presentation this morning, 1 would direct you to our writlen
answer, which inciudes detailed statistical data. :

Guestion 7 concerms alleged "secret detention facilities” under the “de facto effecfive control” of the United States. While it
is the palicy of the United States not o comment on alfegations of inteltigence activities, it is imporiant to underscore that
all components of the United States Government are obligated to act in compliance with the Iaw, including all U.S.
constitutionatl, statutory, and treaty obligations relating to torture and cruel, inhuman or degrading treatment or punishment.
The U.S. Government does not permit, tolerate, or condone unlawful practices by its personnel or employees (including
contraciors) under any circumstances. The extrateritorial criminal torture statute makes it a crime for a person acting
under the color of law fo commii, attempt to commit, or congpire to commit torture outside the United States. In addition,
pursuant to the Detainee Trealment Act of 2005, which § mentioned in my opening remarks, the United States voluntarily
has undertaken a prohibition on cruel, inhuman, and degrading treatment or punishment that applies as a matter of statute
1o protect any persans "in the custody or under the physical control of the United States Government, regardiess of
nationality or physical location.” '

1 will now turn to Mr. Cutly Stimson, Deputy Assistant Secretary of Defense for Detainee Affairs at the Department of
Defense to address Question 8.

[STIMSON]

Questiorf g concerns the Committee’s interest in measures to remedy command and operational issues at DoD detention |
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facilities in Eght of what the Comimittee describes as "numerous aliegations of torture and ill-treatment of persons in
detention under the jurisdiction of the State party and the case of the Abu Ghraib prison.” The United States would like first
of all 1o address an underlying misconception that is the basis for the Commitiee’s question. While the United States s
aware of allegations of torture and ill-treatment, and takes them very seriously, it disagrees strongly with the assertion that
such are widespread or systemic. As Mr. Beflinger stated in his opening remarks, these allegations must be placed in
context: they relate 1o a minute percentage of the overall number of persons who have been detained. Moreover, not
everything that is alleged is in fact truth. For example, it is well-known that al Qaida are trained to fie. The "Manchester
Manual” instructs alt al Qaeda members, when captured, 1o aliege loriure, even if they are not subjected 1o abuse. The
Department of Defense investigates al) altegations of abuse of maltreatment, and if found credible, takes appropriate
actions to hold accountable these who violate the law or our policies. The United States provided numerous examples of i
specific measures taken in response {o incidents of maltreatment or misconduct at Department of Defense ("DoD")

detention facilities at Guantanamo Bay, Cuba and in Afghanistan and lraq in our written response to the Cammittee’s

questions and in the Annex to the Second Periodic Repeort.

With respect to access and information provided to the International Committee of the Red Cross (ICRC), the ICRC has
access to DoD theatre internment detention facilities, including Guantanamo, fraq, and Afghanistan, and mees privately
wilh detainees. Dol accounts for detainees under its control fully and provides notice of detention to the ICRC as spon as
possible, normally within 14 days of capture.

The ICRC transmits its confidential communications to senior officials in the U.S. Government, including those in DoD, and
military commanders in Afghanistan, iraq, and Guantanamo. DoD has established procedures to ensure that ICRC
communications are appropriately routed to eenior {eadership and acted upon in a timely manner. While our diajogue with
the ICRC is confidential, we take seriously the matters the ICRG raises and greatly valus the historic and ongoing
relationship between the U.S. Government and the ICRC.

{ wili now return the floor to Mr. Bellinger.
[LEGAL ADVISER BELLINGER]

Thank you, Cully. Question 9 asks about derogations. | would fike to state unequivocally that under U.S. law, there isno
derggation fram the expréss prohibition on forture. The legal andg administrative measures undertaken by the Uniled States
to imptement this prohibition are destribed in detail in both our /nitial Report and Second Perfodic Report.

-In response 10 Questions 10 and 11, which ask whether there are exceptions To the prohibition on torture, | would like to
reiterate that the United States stands by its obligations under Article 2, that “[ajn order from a superior officer or a public
authority may not be invoked as a justification of torture” and that "[n]o exceptional circumstances whatsoever, whether 2
siate of war or a threat of war, internal political instability or any other public emergency, may he invoked as a justification
of torfure.” These are longstanding commiiments of the United States, repeatedly reaffirmed at the highest levels of the
U.8. Government,

With regard to the Commitiee’s conceimn about investigations, the United States described in great detail in the Annex to
the Second Periodic Report that the Department of Defense has conducted 12 major investigations into all aspects of its
detention operations following the events of Abu Ghraib.

As these major investigaiions reflect, the U.S. government is commitied to investigating and helding accountable those
who engage in acts of torture or other unlawful treatment of detainees. If it appears that criminal laws have been violated,
then those violations are investigated and prosecuted as appropriate by the relevant authorities.

t et ne now tum to the Commitiee’s guestions about interrogation rules in Question 12. The Detainee Treatment Act of I
2005, as | mentioned, prohibits cruel, inhuman, and degrading treatment or punishient, as that term is defined by U.S. !
abligations under Arficle 18, and applies as a matter of statute to protect any persons "in the custody of under the physical

control of the United States Government, regardiess of nationaiity or physical location.” The Act also provides for uniform

interrogation standards that "[njo person in the custody or under the effective control of the Department of Defense or

under detention in a Deparment of Defense facility shall be subject to any treatment or technique of interrogation not

authatized by and listed in the United States Army Field Manual on intelligence Intetrogation,” These standards apply to .

military, DoD civifians, and contract interrogators. '

The guestion also asks about any interrogation rules, instructions, and methods that may have been adopted by the ClA,
As already noted, the United States does not comment publicly on alleged Inteligence aciivities, But, like any other U.S.
government agency, any activities of ihe CIA would be subject to the exiraterritorial criminal torture statute and the
Detainee Treatment Act's prohibition on cruel, inhuman, of degrading reatment or punishment.
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. The United States provided a detailed answer to the Committee’s questions in Question 13 about the process under
which Artigle 3 is implemented in its written answers to the Committee. Rather than oversimplifying the varous intricacies
of procedure that may apply, | refer you to that discussion as well as the relevant discussion contained in the Second
Periodic Report. To summarize briefly, however, let me make several points. Regulations in the immigration removal and
extradition contexts permit atiens to-assert Article 3 claims as 2 defense to either removal or extradition. Consistent with its
obligations under Article 3, the United States does not transfer persons to countries where it determines that it is "more
likely than not” that they would be tortured. Additionally, the United States’ implementing taws and reguiations do not
exclude categories of persons from protection from refoulement under Arficle 3. The United States may not revoke or
serminate an individual's protection under Article 3 from involuntary removal {o a particular country so long as it continues !
fo be shown that the protected individual would *more fikely than not" be tortured in that country.

Qur policy is clear. The United Stites does not transfer persons to countries where it believes it is more likely than not that
they will be torlured. This policy applies 1o ali components of the U.S. Govemment and to individuals in U.S, custody of
control, regardiess of where they may be detained. Nevertheless, on this point, | would like to refer you 1o our detailed
analysis in our written response to this question, It explains that, despite this firm poticy, as a legal matter, the view of the
United States is that Article 3 does not impose obligations on the United States with respect to an individual who is oulside
the territory of the United States. Neither the text of the Convention, its negotiating history, nor the U.S. record of
rafification supports a view that Article 3 applies to persons outside of U.S. territory.

in Question 14 the Committee asks whether the United States’ understanding to Article 3 interpreting “substantial grounds
for believing" is in fact a reservation that restricts or changes the scope of the provision. At the time the United States
became a State Party to the Convention, it considered that the standard enunciated inils understanding was merely a
clarification of the definitional scope of Article 3, rather than a statersent that would exciude or modify the legal effest of
Article 3 as it applied fo the United Stales, This view has not changed. With respect to the question of who is the
competent autherity to make Article 3 determinations, this turns on the context in which the determination is made. For
example, as | mentioned in the previous guestion, the decisionmaker will differ in immigration removal and extradition
proceedings. To provide a thoraugh answer {o this complex guestion, t would refer you to our more detalled description of
the procedures governing these various contexts that is contained in our written submissions.

On Question 15, let me briefly describe the appeal rights of individuals asserting Article 3 claims in the immig ration

removal context. Generally speaking, in immigration removal proceedings (with the narmow exception of certain expedited :
proceedings described in our written response), an individual seeking protection from removal from the United States

under Articie 3 may appeal an adverse decision of the immigration judge fo the Board of Immigration Appeals (BIA). If the d
BIA dismisses the individuat's administrative appeal or denies his or her motion to reopen, the individual may file a petition

for review of the BiA's decision with the appropriate federal court of appeals. i refer yous to our written submissions for a

more detailed description of these appeal prosedures. g

With respect to Question 16, as an initial matter, | would like to reiterate that the United States does not comment on ‘

information or reports refating to alleged intelligence operations. That being said, Secretary Rice recently explained that | :
the United States and other countries have long used renditions to transport terrorist suspects from the country where they '
were captured fo their home country or io ather countries where they can be questioned, held, or brought {o justice.
Rendition is a vital tool in tombating international terrotism, which takes terrorists out of action and saves lives. | would like
to emphasize that the United States does not ransport, and has not transporied, detainees from oné country to another for
the purpose of interrogation using torture. The United States has not transported anyone, and will not fransport anyone, to
a country if the United States belives he or she will be tortured. Where appropriate, the United States seeks assurances it
considers to be credible that transferred parsoens will not be tortured, .

Copcerning Question 17, U.S. federal and state law prohibits unlawfut acts that would constitute an enforced or
involuntary disappearance, for example, by prohibiting assault, abduction, Kidnapping, false imprisonment, and by
regulating the release or detention of defendants.

With respect to transfers or removals of persons 1o another country, | would like to reiterate that the United States does not
transfer persons to countries when it determines that it is more likely thas not that they would be toriu red, i

Regarding the Commitice’s questions about diplomatic assurances in Question 18,1 would fike to emphasize, as the
United States did in paragraph 33 of the Secontd Periodic Report, that diplomatic assurances are used sparingly. As an
example, | would refer you fo the over 2500 cases where Article 3 protection was granted to individuals in removal
proceedings between 2000 and 2004. Procedures are in place that permit the United States, as appropriate, to seek
assurances in order o be satisfied that it is not "more likely than not" that the individua! in question would be tortured upon i
return. These procedures are described at length in our Written submissions. Diplomatic assurances are nota substitute for

a case-by-case determination of whether that standard is met. : ‘

It, taking into account all relevant information, including any assurances received, the United States befieves that it is
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- “more likely than not" that a person would be tortured if refumed to a foreign country, the United States waould not approve
the refurn of the person to that country. There have been cases where the United Siates has considered the use of
diplomatic assurances, but dedlined to retum individuals because the United States was not satisfied such an assurance
would satisfy its obligations under Article 3.

in response to the Committee’s question about the “rule of non-inquiry,” this is a judicial docirine under which courts of the
United States refrain from examining the penal systems of nations requesting extradition of fugitives when considering
whether to permit extradition. Instead, such issues are considered by the Secretary of State in making the final extradition
decision. The rule of non-inquiry recognizes that, in the U.S. constitutional system, the £xecutive branch is best equipped
to evaluate and deal with such issues. The rule of non-inquiry is regularly cited and relied upon in U.5. judicial opinions
involving exiradition.

in Question 19, the Commitiee refers to cases in which the Uniled States has allegedly returned individuals to countries
that the United States considers "not to respect human rights.” In response, | would like to emphasize that Article 3 does
not prohibit the return or transfer of individuals to countries with a poor human rights record per se, nor does it apply with
respect to returns that might involve “ill treatment" that does not amount to torture. Rather, the United States implements
its obligations under Article 3 through making an individualized determination as to whether a particular individual would
"more likely than not” face torture in 2 particular country.

o the extent that the Commiltee’s question is directed to retums or transfers of individuals that are effected outside of
U.S. temitory, the U.S. reiterates its view that Article 3, by its terms, does not apply 1o individuats outside of U.8. teritory.
That said, 28 we have noted previously, the United States dogs not fransfer persons to countries where it believes it is
"more likely than not” that they will be tortured.

Finally, a note on what the Committee and others have called "extraordinary renditions.” if that term is meant to refer to
moving persons across borders outside normal extradition procedures, the United States has acknowledged, as | just.
stated, that it, like other countries, has long used procedures in addition to extraditions or other judicial mechanisms 10 -
transport terrorist suspects from the country where they were capiured to their home country of 1o other countries where
they can be questioned, heid, or brought to justice. f, however, the term is meant to refer to a practice of rendering a
person to & place where he or she will be fortured, | cannol be more emphatic: we do not engage in that practice. This
applies to all components of the United States government and with respect to individuals in U.S. custody, regardless of
whether they are inside or outside of U.S. territory.

in Question 20, the Committee asks whether torture constitutes a specific federal offense if it is committed within the.
United States. As | explained previously, while there is no specific federal crime styled as *orture” for acts occurring within
1.8, territory, any act of torture falling within the Convention's definition, as ratified by the United States, is criminally
prosecutable. There is a long fist of criminal violations that could be charged depending on the facts of the case: for
example, aggravated assault or baftery o mayhem in cases of physical injury; homicide, murder or manslaughter, when a
killing results; kidnapping, false imprisonment or abduction where an unlawful detention is concerned; rape, sodomy, OF
molestation if those acts occur; an atterpt or a conspiracy to commit any of the above acts; or a criminal violation of an
nalvidual's civit rights. Thus, there is no “lacuna” in 1.5 law, as alt acts that would constitute torture under the Convention
are crimes in the United States.

Additionally, in our written response 1o Question 5, we described a range of mechanisms by which U.S. compliance with its
Convention obligations is implemented. The availability of these mechanisms ensure that individuats are protected from
torture and other serious forms of abuse, and that when violations arise, prosecution at the federal and state level, and
appropriate remedies are available.

To give one exampte that | think hightights just how broad the available tools for criminal prosecution under our system
are: many acts which would qualify as "torture” could, provided the offender was acting under color of law, be prosecuted
under Section 242 of Titie 18 of the United States Code as criminal deprivations of Constitutional rights. As the exarnples
in paragraphs 20 and 21 of the Second Periodic Report make clear, Gection 242 also reaches, and the Deparment of
Justice prosecutes as criminal deprivations of Constitutional rights, many viclations that would constitute torture but also
many that do not rise to that fevel,

The same Is true of the military justice system, which is the focus of Question 21. As described in the Annex 1o the
Second Periodic Report, it is a violation of ous Uniform Code of Military Justice or "UCMJ," which applies world-wide, to
engaye in cruelty and maktreaiment. Further, under the UCMJ, acts of assault, maiming, rape and camal knowledge,
manstaughter, murder, and unlawiul detention, among other violations, can be prosecuted.

Under the UCMJ, individuals may also be charged for violations of 11.8. federal criminal statutes, including the
exiraterritorial criminal torture statute and the other federal crimes | listed in response to Question 20. {
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Concerning Question 22, there is no "genal immunity” for any person for the crirae of torture under U.S. law. Additionally,
although there have been no criminal prosecutions initiated under the extraterritostal criminal torture statute to date, there
have been prosecutions for offenses occurring outside the United States under other statutory provisions, including the
Uniform Code of Military Justice.

1 wilt now tum to Cully Stimson to respond to Questions 23 through 27 as they concemn detention cperations by the
Depariment of Defense, including relating to training of military personnel and appiicable interrogation rules.

[STIMSON]

Regarding Questions 23 and 24, which concemn education and training of military and DoD civilian personnel, including
contractor employees, | would like fo reiterate that DoD conducts comprehensive training programs on treatment and
interrogation of detainees. Of course, the United States recognizes thal no training program, however extensive, will be
able to prevent every case of abuse. Education programs and information for personnel, including contractors, involved in
the custody, interrogation, or treatment of individuals in detention include training on the law of war. Law of War training s
provided at least annually (ard more frequently as appropriate) for all DoD personnel involved in conducting o supporting
detention operations, including contractors. This extensive training on the law of war also includes instruction on the
prohibifion against acts of torture and the requirement of humane treatment. DoD has provided the Cemmitiee a more
comprehensive and detailed answer in Annex 3 to our written response to the Committee’s questions. Our written answer
includes information on law of war training in the military academies.

Rules and instructions regarding the custody, interrogation, and treatment of detainees are described in the Annex to the

Second Periodic Report and will also be addressed in tesponse to Question 26. Mechanisms for systernatic review of

military, DoD civilians, and contractor employees invalved in detention operations include inspector general visits, ’ :
command visits and inspections, Congressional and intelligence oversight committees and visits, as well as reviews

conducted pursuant to unit procedures and by the chain of command. They also mclude case-specific investigations and -

averali reviews, including the 12 major Depariment of Defense reviews of detainee policy described in getail in the Annex ;
to the Second Periedic Reporl.

The U.S. written response to Question 25 concerns the recrultment, use, and training of contractors involved in detention '
facilities by the Depariment of Justice or Departrent of Homeland Security. Please consult our written response for that
information. Please also refer to our written respanse for more detailed information on the use of contractors in Department
of Defense detainee operations; however, let me provide a brief ovarview here. The Department of Defense requires all
contractors to comply fully with its rules, regulations, and standards regarding the humane treatrment of detainees and has
explicitly required contractors 1o agree to adhere o these requirements. On April 11, 2005, the Secretary of Defense
established a policy that all federal employees and civilian contractors engaged in the custody or interrogation of
individuals detained by the Department of Defense shali complete annuat training on the law of war, including the
obligations of the United Stales under domestic and intemational law. In addition, all personng! deploying to the lrag and
Afghanistan theaters receive Geneva Conventions training before they leave for thelr deployment, Personnel also receive
periodic training with their units while depioyed. This is applicable to all the military services.

Regarding Question 26, which asks about whether the December 2004 memorandum crealed unnecessary confusion for

trainers and personnel, the answer is no. As the United States explained in the Annex to the Second Periodic Report, the

main finding of the investigation conducled by General Kern, Lieutenant General Jones, and Major General Fay

{commonly teferred to as the Jones-Fay report) was that a small group of individuals, acting in coniravention of 1.5, law

and DoD policy, were responsible for perpetrating the acts of abuse at Abu Ghraib, Specificaily, in an interview after the

report’s release, General Kern told reporiers, "We found thet the pictures you have seen, as revolting as they are, were not !
the result of any doctrine, training or policy failures, but violations of the law and misconduct.” This finding has been
supported in 12 other major reviews conducied by the Department of Defense.

The issues arising in Question 27 concedn interrogation rutes and has largely been addressed by John Bellinger in his
reply to Question 12. As he stated, the Detainee Treatment Act of 2005 prohibits cruel, inhuman, or degrading treatment of
punishment, as that term is defined by U.S. obligations under Article 16 of the Convention, and provides for uniform
interrogation rules for persons in the custody of DeD or under its effective contro! of under detention in a DoD facility. Only
the interrogation techniques listed in the Army Field Manual on Inteliigence Interrogation may he used.

Other U.S. government agencies may also have their own interrogation policies. As already noted, any activities of such
other agencies would be subject to the federal anti<orture statute and the prohibition on cruet, inhuman, or degrading
treatment or punishment in the Detainee Treatment Act of 2006.

| would now like to retum the floor to John Bellinger.
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> [LEGAL ADVISER BELLINGER]

Let me now intreduce Mr. Tom Monheim, an Associate Deputy Attorney General at the Department of Justice, to respond
to Questions 28 and 298 concerning the programs of the Department of Justice’s Civil Rights Division. .

[MONHE!M]

I the limited time we have for oral raply, it is difficult to both succinctly describe the functions of the Civil Rights Division
and adequately pay tribute to its many accomplishments. For that reason, please refer to the more detailed information
contained in our written responses o the Committee’s questions and our inifial and Second Periodic Reports. In the limited
fime avaitable, however, | will briefly explain the Division's role, .

“I'he Division was established in 1957 and is responsible for enforcing federal statutes prohibiting discrimination on the *
basis of race, sex, handicap, religion, and nationa! origin, and numercus other federaj civil rights statules and additional
civil rights provisions contained in other laws and reguletions. These laws prohibit discrimination in education, employment,
credit. housing, public accommedations and facilities, voting, and certain federally funded and conducted programs. The
Division also enforces the Civil Rights of institutional Persons Act of 1880, which | will refer to by its acronym "CRIPA,"
which Mr. Beflinger mentioned previously in responge to-Question 5 and which Is atsa the subject of the next question.

in addition, the Division prosecutes actions under several federal criminat civil rights statutes, mentioned previcusly,
including those prohibiting conspiracy 1o interfere with Constitutional rights and deprivation of rights under color of law -
woth of which are key mechanisms to ensure 1.5, compliance with its Convention obligations.

Finally, the Civil Rights Division is responsibie for coordinating civil rights enforcement efforts of other federal agencies in
certain areas, Since October 1889, the Division has achieved an impressive record protecting and enforcing the civil rights
of all persons and enforcing U.S. eivil fights laws, filing 537 criminal civil rights cases against 971 defendants and obtaining
766 convictions 1o date. This includes 254 cases filed charging 436 law enforcement officers with official misconduct,
which have resulted in 358 convictions 1o date. While | should note that not afl of these cases involve matters within the

scope of the Convention, this is a noteworthy record,
Regarding Question 29, the Bepartment of Justice has continued its vigorous enforcement of CRIPA.

e Since Oclober 1999, the Department of Justice has opened 65 investigations covering 79 facilities.

The Department of Justice has also entered into 39 setflement agreements, including seven consent decrees.

o Over the past 5 years, the Department of Justice has initiated 25 percent more new investigations than in the .
preceding 5-year period.

a In fiscat year 2005 alone, the Department of Justice ope ned 11 CRIPA investigations; sent 9 findings letters;
obtained 8 agreements involving 12 facilities; entered 4 consent decrees invalving 6 facilities; and conducted
approximately 120 investigatory and compliance tours of facilities.

o In addilion, the Depariment of Justice is monitoring compliance with court orders that cover persons who previously
resided in institutions but who currently reside in community-hased residential settings in the District of Columbia,
Hawaii, Pennsylvania, Indiana, Puerto Rico, Wisconsin, and Tennessee.

« As of April 2008, there are currenlly 41 active investigations covering 44 facilities.

Question 29 also asks about investigations that ended in prosecution for torfure or cruel, inhuman, degrading treatment or
punishment, As noted in the Second Periodic Report, compiaints abiout abuse, Including physical injury by individual law
enforcement officers, continue to be made and are investigated by the Department of Justice and, if the facts so warrant,
prosecuted. The Department remains committed to investigating all incidents of willful use of excessive force by law
enforcement officers and to prosecuting federal law violations where action by state or local authorities fails to vindicate the
federal interest. Since October 1, 1999, 432 law enforcement officers have been convicted of violating federal civil rights
statutes. Most of these officers were charged with using excessive force.

The Civil Rights Division also investigates conditions in state prisens and local jail faciiities pursuant to CRIPA, and
investigates conditions in state and tocal juvenile detention facilities pursuant to either CRIPA or the "pattern or pracice”
provision of the Violent Crime Control and Law Enforcement Act of 1994. These statutes allow the Depariment to bring
jegal actions for declaratory or equitable relief for a pattern or practice of unconstifutional conditions of confinement.

The Committee’s question also concerned whal measures have been taken to improve conditions of detention. In
response, when the invesfigations of the Civil Rights Division uncover unconstitutional conditions at prisons, jails, or
juvenile detention faciities, i takes measures — including working with local and state authorities — to remedy these
conditions. The remedies, often memorialized in negotiated settlernent agreements, represent constitutional solutions and
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*  recognized best natioral practices. Once the reforms are agreed upon with the facllity, DOJ wil often work cooperatively
with the jurisdiction to jointly selecta monitor to ensure implementation. The monitor will then work with the jurisdiction to
promptly identify issues of non-compliance and provide status assessments regarding compliance to both the jurisdiction
and DOJ. .

In addition, in this regard, 1 would aiso like to emphasize the importance of the Civil Right's Division’s impressive record of
prosecuting officers who engaged in unlawful use of force. Prosecution enhances conditions of confinement by providing
general and specific deterrence 1o taw enforcement officers, and ensuring persons in custody that laws prohibiting use of
excessive force or other constitutionat violations will be vigorously enforced.

| witi now return the floor to Mr. Bellinger.
[LEGAL ADVISER BELLINGER]

Thank you, Tom. Tuming to Question a0, which asks for detailed statistical data regarding deaths in custody according to
detention, due to the very farge amount of data requested by the Committee and provided by the U.S. in response to this
question, | would like 10 refer you to our written response to this question. Please refer to the annexes to those answers, in
which we provided statistical information, broken down by various categories as the Committee requested. However, let
me just emphasize that any death of an individual in United States Governiment custody is reported, and if the facts
suggest that there may be criminal implications resulting from such deaths, the incident will be investigated. i the facts so

warrant, the responsible individuals will be held accountable.

Mr. Chairman, until this point our presentation has addressed the Committee’s questions in numericat order. For the next
few questions, however, in order to avoid having to pass the floor back and forth among my colleagues excessively, |
would like to group some of the questions together. | wil first ask Mr. Stimson to respond to Questions 31 through 34,
Question 36 and Question 39. | will then ask Mr. Monheim fo address Questions 35, 37, and 38. | will then resurne the -
presentation from Question 40.

[STIMSON]

Questions 31 and 32 concem the number of individuals who have died in DoD control and cases involving assaulis on
detainees in Afghanistan, rag and Guantanamo Bay.

There have been a total of 120 deaths of detainees in Department of Defense control in Afghanistan and Iraq. There have
been no deaths at Guanianame. The vast maijority of the deaths in Asghanistan and Iraq were caused by factors such as
natural causes, injuries sustained on the battlefield, or detainee-on-detainge violence. In only 29 cases was abuse or oiher
viotations of law or policy suspecied. In these cases, these alleged violations were properly investigated, and appropriate
action was taken. Our written answers to the Commitiee's questions provide extensive information about the investigations
and, where appropriate, prosecutions shat have been undertaken to date in specific cases of detainee deaths or alleged
detainee abuse. These invesiigations have numbered in the hundreds, ! would invite the Commitiee to review that very
detailed information, which includes information about punishment. ' .

| should note that the process of holding violators accountable is ongoing. For example, in the time between our submitting
of the answers to the Committee’s questions last Friday and today, the Army has charged a senior officer, the former head
of the interrogation center at Abu Ghraib prison, for his alleged inuolvement in the abuse of detainees and for allegediy
inferfering with the abuse investigation. .

Concerning the Committee’s question about overall reviews of policy in Question 33, as menticned before, the
Department of Defense has conducted 52 major reviews of its detention operations. Let me make a few points about the
allegations mentioned by the Committee that these investigations have not been not fully independent. In all 12 of these
reviews, panels were allowed access to all materials and individuals they requested. They were provided any resources for
whith they asked, including the assignment of more senior personnsl when investigations required it. In no way did DoD
officials direct the conclusions drawn. As the Secretary of Defense, Donald H, Rumsfeld, has said on numerous gceasions
and in numerous venues with respect to the investigations, DoD policy was "to iet the chips fall where they may." The
recommendations generated by these investigations have been taken seriously, as described in further detail in the Annex
to the Second Periodic Report.

As the Department of Defense has conducted an honest, open and impartial set of investigations since the events of Abu
Ghralb into all aspects of detentien operations, other investigations are not foreseen at this time. They would not add value
to the 12 investigations already conducted. Should information come to light that would suggest additional investigation is
warranted, the Department of Defense will, as it has before, investigate such allegations fully.

http:/fwww state.gov/g/ drl/rls/68561.htm UNCLASSIFIED 12/2/2008

L0410



United States' Response to the Questions AskEINGE o8 S Hed Eddinst Torture Page 9 of 13 '

*

The question also asks about access to detention facilities, a topic that | already addressed under Question 8.

Question 34 asks whether the Combatant Status Review Tribunals and the Administrative Review Boards have any
jurisdiction regarding complaints of torture and cruel, inhuman or degrading freatment or punishment. The Annex to the
Second Periodic Report describes the scope, jurisdiction, and impartiality of these processes. Qur answers to the
Committee’s questions provide an update on the judicial review applicable 1o the CSRTs under the Detainee Treatment Act
of 2005. These are processes with specific purposes, namely to review the initial enemy combatant determination in the
case of the CSRTs and fo determine on an annual basis whether there is a continued need to detain an enemy combatant
in the ARBs. Of course, if credible aliegations of torture or cruel, inhuman, or degrading treatment or punishment were
raised during such proceedings {or in any other context), they would be investigated and acted upon based upon the

information that is uncovered. .

Question 36 asks about remedies, including compensation, available to detainees who have alleged abuse while under

U.S. control. The Department of Defense has administrative procedures in place under various domestic statutes that |
enable it to pay compensation in such cases. Thirty-three (33) detainees, including some detainees from Abu Ghraib have

fled daims for compensation, and the claims process is ongoing. Our writlen answer provides more detail on thess

procedures, as well as a table with a breakdown of the statistical data regarding allegations of torture or ill-treatment

according to gender, age, location of the complaint and result of the investigation,

Question 38 requests an update on habeas cOPUS litigation in U.S. courts. Gurrently, there are approximately 195 habeas

compus cases on behalf of more than 450 detainees presently pending before 15 disirict court judges. Proceedings in

almost all of these cases afe stayed awalting either a decision of the U.S. Supreme Court in the case of Hamdan v. i
Rumsfeld or a U.S. Circuit Court of Appeals decision on one of the various decisions appealed to the Circut Court level.

As discussed in cur written answer 1o Question 39, the Detainee Treatment Act of 2005 eliminates district court jurisdiction
in faver of review by the United States Court of Appeals under certain circumstances deliheated within the statute.

As Mr. Bellinger requested, | will now pass the floor to Mr. Monheim to answer Questions 35, 37 and 38.
[MONHEIM]

Question 35 asks for further information on the Justice for Afl Act. This Act provides for a range of righis of victims of !
federal crimes described in greater defail in our written response. The protections contained in the Act improve the sbility of
vietims of abuse to monitor and assist in efforts to prosecute the perpetrators of such abuse. The Act includes rights to
protection from the accused, notice of public court proceedings involving the crime or of any reiease or escape of the
accused, full and timely restitution as provided in law, as well as the rights to appear and be heard at public proceedings,
confer with the govemment in the case, and to be treated with faimess and with respect for dignity and privacy owed to
victims of abuse. -

f a victim believes that he has been denied these rights by an employee of the Department, he may file a complaint with
DOJ's Victims' Rights Ombudsman. As far as the DOJ is aware, no alleged victims of torture by 1.8, government
personnel have asserted any of these rights, #led for writs of mandamus, of filed complaints with the Ombudsmart.

Regasding Question 37, while the Prison Litigation Reform Act of 1893 contains several provisions designed to curtail
frivolous lawsuils by prison inmates, it does so in a manner consistent with Article 13 of the Convention. By no means does
i “increase the possibility of irpunity for perpetrators,” as the Cormmittee’s question suggests. Those who violate the rights
of prisoners are subject 1o both civil and criminal liability for their actions.

The Act does not limit a prisoner’s ability fo “complain to and to have his case promptly and impartially examined by
competent authorities regarding allegations of torture,” which is the language used in Asticte 13 of the Convention. The Act
does not prevent a prisoner from bringing a tederal civil action o redress allegations of torture. A prisoner alleging actual
physical injury may seek compensatory, nominal, and punitive damages, and injunctive and declaratory relief. in addition,
courts of appeals have held that this provision permits prisoners alleging a non-physical constitutional injury to seek
nomina! and punitive damages, and injunctive and declaratory relief,

Mareover, nothing in the Act prevents access to the wide range of other administrative and other avenues by which
prisoners may present complaints and grievances, including adminisirative remedies at the federal and state level as well
as judicial remedies before state courts. :

Regarding Question 38, the United States is not aware of any allegations of torture by U.S. govesnment personnei that
have been brought to the attention of the Center for Victims of Torture.
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- | now return the fioor to Mr. Bellinger. ' ,
[LEGAL ADVISER BELLINGER]

Question 40 seeks an explanation of the exact legal status of “enemy combatants” and asks whether the United States Is
considering reviewing its decision not fo apply the Geneva Conventions to them. As an initial matter, 1 note that the
applicability of and compliance with the Geneva Conventions is a matter unrefated to the scope of U.S. obligations under
the Convention. .

While the question seems to conflate the discussion relating to persons detained in Irag, in Afghanistan, and at )
Guantanamo, it is important to be precise and recognize the different legal status of each of these categories of detainees.

The United States has not made any "decision not to apply” the Geneva Convention where it would, by its terms, apply.
For example, the United States recognized that the Gepeva Conventions apply to the war in Iraq and made it clear that our
armed forces would treat captured Iragi armed forces in accordance with the Geneva Conventions.

The United States is aware that questions are often raised about the concept of "uniawful combalants,” which certain . ¢
academics and others have asserted is not a concept found in the Geneva Conventions. The United States strongly

disagrees: the concept of "unlawiul combatants” is well-recognized In international law by courts, in military manuais, and

by infemational legal scholars, some of whom are cited in our'written response.

With regard to Tafiban detainees, the President determined that the Third Geneva Convenlion does apply to the Taliban
detainees, but that the Taliban fail to meet the requirements of Article 4 of that Convention and so are not entifled {o the
status of prisoners of war. With regard fo the al-Ozeda detainees, the President determined that the Geneva Convention
did not apply because al-Qaeda is not a party to the Convention. Article 2 of the Convention makes it clear that the
Convention only applies as between High Contracting Parlies. Because these decisions are grounded in the Geneva
Conventions themselves, the United States does not consider it necessary to review them.

At the same lime, | should note that in making these determinations, President Bush ordered that “the United States
Armed Forces shall continue 1o treat detainees humanely. . . in a manner consistent with the principles of Geneva."
Moreover, let me reiterate that the United States Government complies with its Constitution, its laws, and its treaty
obligations with respect to alf detainees.

Question 41 requests examples of cases where statements have been found inadmissible in court on the grounds that

they wera obtained coercively. As the United States explained in its Initial Report, and in its Second Periodic Report, U.8.

law provides strict rules regarding the inadmissibility of coerced statements, U.S. courts ake these rules seriously, as

evidenced by the numerous cases cited in our written response and prior reports. We direct the Committee to those '
reports for further details.

Question 42 asks how Article 15 of the Convention is implemented in the Combatant Status Review Tribunal and
Administrative Review Boards proceedings. Article 15 of the Convention is a freaty obligation of the United States, and the
United States is obligated to abide by thal obligation in Combatant Status Review Tribunals and Administrative Review
Boards.

On Article 15, the United States would fike to draw the Committee’s attention 1o an important recent development with
regard to the implementation of that article in military commission proceedings. On March 24, 2006, an instruction was
adopted that provides that "the commission shall not admit statements established to have been made as a resu it of
torture as evidence against an accused, except as evidence against a person accused of torture as evidence the
statement was made.” :

Regarding the Committee’s question about the U.S. reservation to Article 16 in Question 43, let me begin first by
explaining why the United States felt it necessary to take this reservation. Pursuant to the LS. reservation, the United
States agreed under Article 1610 "undettake to prevent in any territory under its jurisdiction other acts of cruel, inhuman or
degrading treatment or punishment which do not amount to torture,” "insofar as the term ‘cruel, inhuman or degrading
treatment or punishment’ means the cruel, unusual and inhumane treatrment or punishment prohibited by the Fifth, Eighth,
andior Fourteenth Amendments to the Constitution.” As we have explained, this reservation was adopted because of
concern over the uncertain meaning of the phrase "cruel, inhuman or degrading treatment or punishment” and was .
intended to ensure that existing U.S. constitutional standards would satisfy U.S. obligations under Article 16. Moreover, i

would like to emphasize that while the United States recognizes that other courts in other countries, often dealing with

different instruments than the Canvention, have held that certain types of conduct satisfy standards simitar to that in Article

16, the relevant test for the United States is the cbiigation it assumed as set forth in the U.S. reservation, !
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. Because the meaning of Atticle 16 eruel, inhuman or degrading treatment or punishment" standard is unceriain, itis
difficult to state with certainty and precision what treatment or punishment (if any) would be prohibited by Articke 16 with no
reservation, but permitted under Article 16 as reserved by the United States. 1t is this very uncertainty that prompted the

reservation in the first place. :

In response to Question 44, and the Committee's question about the geographic scope of Article 18, as ratified by the
United States, § would like to emphasize that by its terms, Article 16 of the Convention obliges States Parties "to prevent in
any territory under its jurisdictionother acts of ¢cruel, inhuman or degrading treatment or punishment which do not
amount to torture. . . " {emphasis added). Clearly this lega! obligation does not apply to activities undertaken outside of the
“territory under fthe] jurisdiction” of the United Siates. The United States does not accept the concept that "de facto control”
equates to territory under its jurisdiction. There is nothing in the text or the travaux of the Convention indicating that the two
are equivalent.

Notwithstanding debates over the territorial scope of Article 16, it is important to bear in mind that, as a matter of U.S. law,
the Detainee Treatment Act of 2005 now provides that "injo individua! in the custody or under the physical control of the
U.8. government, regardless of nationality or physical location, shall be subject to cruel, inhuman, of degrading treatment
of punishment,” as that term is defined by U.8. obligations under Asticle 16. Cruel, inhuman and degrading treatment or
punishment is also prohibited under the Uniform Code of Military Justice, which governs U.5. military personnei wherever

they may be located and prohibits abusive conduct.

Regarding the special maritime and territorial jurisdiction of the United States, | would direct you to ous more detailed
explanation contained in our written response to this question.

However, let me briefly make a few points. The territorial restriction in Article 16 of the Convention, which also appears in
other provisions of the Convention, uses different terms to describe its coverage and serves a puipose entirely different
from the technical term "special maritime and territorial jurisdiction,” which Congress used to define the jurisdiction of
cerain U.S. criminal statutes. Aricle 16is lmited, by its own terms, to "territory under [the State Party's] jurisdiction.”
Moreover, "special maritime and territorial jurisdiction” includes concepts obviously inapposite to Article 16's reach, such
as offenses commitied on certain spacecraft and in "places outside the jurisdiction of any nation.”

1 now turn fo Mr. Monheim 1o address Questions 45 through 50.
[MONHEIM]

Question 45 asks for information about the Department of Homeland Security’s Nationa) Detention Standards, which
serve as a framework for selection of contract detention facilities. The American Bar Association has applauded the
standards as a "sighificant achievemen * and "good first step towards providing uniform treatment and access to counsel
for immigrants and asylum seekers."

One practicat example of these standards at work can be seenin the recently openad South Texas Detention Complex, a
facility comprised of several secure "pods” that allow for separation of detainees based on gender and degree of risk
posed. Other examples are discussed in our written responses, which also address under Question 49 measures to
prevent sexual violence. '

Question 46 concerns the use of Tasers. The U.S. government and others are conducting extensive research into the
safety and effectiveness of electro-muscular disruption devices, including Tasers. in addition, the Department of Justice
works with local police agencies to assist them in their development of poficies regarding the use of these devices. This
policy guidance includes consideration of community acoeptance, use-of-force protocols, continuous maonitoring of ali uses
of these devices, medical response, and training.

The use of Tasers to control arrestees and inmates is consistent with the law. Courls have reviewed the application of
such devices for consistency with the Eighth Amendment's »prohibition of cruet and unusual punishment,” and have upheld
their legality.

Furthermore, use of Tasers oflen obviates the need lo use other forms of more severe, or even deadly, force.
Nevertheless, the Department of Justice remains committed o investigating and, where appropriate, prosecuting use of
Tasers where the circumstances indicate 8 willful use of excessive force in viclation of Constitutional standards. In
addition, the Depariments of Justice and Defense continue fo develop less-lethal options, including riovel electro-muscular
devices that may provide improved safety and effectiveness to law enforcement and military personnel.

Guestion A7 concemns the detention of juveniles with aduits. As an initial matter, it should be noted that that the detention
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s, of juveniles with adults would not per se constitute cruel, inhuman or degrading treatment ¢r punishment.

That being said, Federal faw prohibits juvenite offenders held in custody of faderal authdrities from being housed in

eorreclional institutions or detention facifities in which they could have regular contact with adult offenders. When a juvenile

must be temporarily detained in an adult facility, as, for example, immediately following arrest, it is for a piinimat period of

time and "sight and sound" separation from the adult offenders is ensured within the institution. Similarly, under the

Juvenile Justice and Delinquency Act, accused juvenite delinquents in custody of state authorities may be detained

in aduit Jails for only 6 hours after arrest and only for the purposes of identification, processing, and awaiting

pickup by a parent or guardian. Juvenile definquents also may be detained in aduit jails 6 hours before and 6

hours after a court appearance. In both instances, juvenites must be "sight and sound” separated from adult

inmates. |

Regarding the Committee’s request for stafistics, please see our written response o this question.

Additionally, with respect to juveniles in Depariment of Homeland Security custody, as discussed in greater detail in our

written response, generally speaking, juveniles are ot detained with adults in DHS adult or juvenile detention facilities.

One limited exception allows for the detention of a juvenile with an unrelated adult for a temporary period of time (not to

exceed 24 hours) only to the extent necessary for processing or for transport from a remote area. )

Question 48 concerns a range of restraints used on detainees, and also concerns supermaximum prisons, First, let me

emphasize that it is not the general policy or practice of the United States government to shackle fermale prisoners during

childbirth. Although the use of restraints is not prohibited, the Bureau of Prisons does not generally restrain inmates in any

manner during labor and delivery because they are not considered a flight tigk. An iInmate would be restrained only in the |
unlikely case that she posed a threat to herself, her baby, or others around her. '

Allegations of the misuse of shackles or other restraints in both federal and state prisons are investigated by the
Department of Justice. However, it should be noted that the use of shackles on prisoners is not per se unconstitutional,
and there are circumstances in which the use of shackles is permissible.

The Department of Justice has been vigilant in its monitoring of unconstitutional practices by prisons, induding use of
chain gangs and the hitching post. While the use of chain gangs is not per se unconstitutional, the Department's
investigations examine whether the practice is conducted in conformity with the Constitution (such as, providing inmates
on chain gangs with adequate water, access to toilets, medical care, efc.). If the practice were conducted in violation of

constitutional principles, the Department would seek immediate prohibition of such practices.

Regarding the Committee's question about supermaximum prisons, the Department of Justice has reviewed allegations
involving several supermaximum facilities in the last several years, applying the same constitutional standards as in other
penal facility investigations. For example, the Departrment invesfigated a supermaximurm facility in Baltimore, Maryland,
and worked with the State of Maryland to address the identified deficiencies. The Department intencls to continue to fuily

investigate all credibie allegations pertaining to super maximurn faciiities.

Question 49 concerns measures to prevent sexual violence against detainees. First, 1 should note that the Prison Rape
Elimination Act of 2000 mandates that all correctional faeiliies have standards that identify and report sexual assaults and -
rapes. Qur written materials provide detailed information regarding Department of Justice and Department of Homeland
Security policies and practices design to prevent sexual violence, including information an allegations of sexual abuse and
misconduct by staff and on inmale-on-inmate sexual abuse, as well as the availability of compensation for victims.

While the Department of Justice and Depariment of Hormeland Security have their own policies, in general ferms, | can say
that staff and inmates alike are encouraged to report incidents of misconduct or otherwise inappropriate behavior. When
aliegations of serious abuse are accompanied by credible evidence, appropriate administrative measures are taken. For
example, in the Bureau of Prisons, the staff member is removed from contact with inmates or placed on administrative

leave. Cases are also referred for criminal prosecution when warranted, Finally, staff working with female inmates receive
appropriate training, including training on policies prohibiting sexual abuse, assault, and infimidation.

Question 50 conterns the use of solitary confinement and monitoring of the mental health of detainees. The Bureau of
Prisons does riot use solitary confinement in iis facilities. Procedures and safeguards applicable in the limited cases where
it is necessary io separate inmates temporarily from the general population, including mental health monitoring, are '
described in our written answer. .

Regarding the question relating to *orolonged isolation and indefinite detention,” the United States takes exception to the
assumption contained therein that prolonged isolation and indefinite detention per se canstitutes cruel, inhuman, and
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. degrading treatment or punishment. Under U.S. eriminal law, the United States does not detain individuals convicted of
eriminal charges indefinitely, Rather, their sentences are imposed for a term of years, or for life, as the case may be, by
judges, and if elected by the defendant, by juries of his or her peers.

Finally, inasmuch as this question is meant to relate to the detention of enemy combatants, there is no question that a |
State s authorized under the law of war to detain combatants —whether fawful or unjawful combatants — for the duration of
the atmed conflict without charges.

Question 51 concems executions by lethal injection. The United States included an understanding in its instrument of
ratification of the Convention that the treaty does not "restrict or prohibit the United States from applying the death penalty
consistent with the Fifth, Eighth, and Fourteenth Amendments to the Constitution of the United States.” The Supreme
Court of the United States has found lethal injection to be consistent with the U.S. Constitution.

i now return the floor to Mr. Bellinger.
[LEGAL ADVISER BELLINGER]

Question 52 deals with alleged interrogation technigues. Although we have submitted a lengthy written response, for
purposes of our meeting today, our answer 1o Question 27 provides our views on the topic.

Question 53 concems implementation of the Convention in light of the federal structure of the United States. Under the
U.S. Constitution, the federal government is a government of limited authority and responsibility. The resulting division of
authority means that state and local gavernments retain significant responsibility in many areas, including in areas refevant
to certain aspects of the implementation of the Convention. Nonetheless, as a practical matter, this has not detracted from
or limited our substantive obligations under the treaty because the U.S. Constitution prohibits such conduct by state and:
local government officials. - .

Question 54 concerns the individual complaints pracedure under Articte 22 of the Convention. The United States is not
considering making a declaration under Article 22.

On Question 58, while the United States has considered its existing reservations, understandings and declarations in light
of the Committee’s recommendation to withdraw them, there have bean no developments in the interim that have caused
the United States to revise its view.

Question 56 concemns the Opticnal Protocol to the Convention Against Torture. The United States is not considering
ratification of this instrument. Question 57 concerns restrictions on equipment specifically designed to inflict torture. The
United States recognizes that trade and export of certain items should be controtled o prevent their misuse. Under the
Export Administration Regulations, the export of such items requires a special ficense. Human rights vetting is a

prerequisite for the issuance of such licenses. ltems specifically designed for the use of torture would never receive such a \
license.

Question 58 concerns measures to respond {o terrorism and Question 59 asks for information on measures to prevent
domestic violence. Both questions are extremely broad, raising many issues outside the scope of the Convention. in the
interest of time, | would refer you to our written answers, our Second Perfodic Report, as well as the latest U.S. Periodic
Repart to the Human Rights Committee. !

Mr. Chairman, that concludes our oral responses to the Committee’s extensive list of questions. As | mentioned before, our
written submissions as well as the information submitted in the Initial Report and the Second Periodic Report are much
more detailed, and 1 would once again refer the Commitiee to those materials.

Thank you very much. My delegation looks forward $o your questions.
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LAY b

COMMITTEE AGAINST TORTURE BEGINS REVIEW OF REPORT OF THE UNITED
STATES ’

5 May 2006

The Committee against Torture this morning began its consideration of the second periodic report of
the United States on the efforts of that country to give effect to the provisions of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.

Barry Lowenkron, Assistant Secretary for Democracy, Human Rights and Labour of the Department
of State of the United States, introducing the report, reiterated the Government's abschute
commitment te uphelding its nationat and international obligations to eradicate torture and to
prevent cruel, inhuman or degrading treatment or punishment worldwide. The President of the
United States had made It ciear that torture anywhere was an affrent to human dignity everywhere,
and that freedom from torture was an inalienable right. Beyond the protections in the Constitution,
United States criminal law prohipited torture. There were 1o exceptions to that prohibition.

John Belinger, Head of the Delegation and Legal Adviser of the Department of State, said that it
was the view of the United States that the detention operations in Guantanamo Bay, Cuba, in
Afghanistan and in Trag were governed by the law of armed conflict, which was the Jex specialis
appiicable to those operations. At the conclusion of the negotiation of the Convention, the United
States had made it clear that the Convention was never intended to apply to armed conflicts and
had emphasized that that wouid result in an overlap of different treaties which would undermine the
objective of eradicating torture.

Serving as Rapporteur for the report of the United States was Cornmittee Expert Fernando Marifio
Menendez, who sald that he was concerned that the United States had not incorporated the full
provisions of Article 1 in its Jaws. He understood the debate that had raken place with regard to
vextreme" or "severe” suffering or pain induced by 8 certalh act. He understood that oxtremely
severe was not appropriate, because in his view the Convention did not refer to extrermely severe,
but just severe. It just needed to be severe, The expression mental suffering was also in the
definition and this was the subject of a reservation or a qualification by the United States when it
deposited its instrument of ratification, and it was limited to four particular modalities. Articie 1,
however, did not establish modalities for mentat suffering. He wished to know what the delegation
thought about that.

Guibrll Camara, the Committee Expert serving as Co-Rapporteur for the report of the United States,
said that the role of the Committee, while it was not a Court, was to interpret the Convention. In
that respect it was the interpretation of the Committee that would hold, and not that of the -
delegation, in terms of determining whether the United States was or was not acting in conformity
with the Convention.

Also reprasenting the delegation of the United States was Barry F. Lowenkron, Assistant Secretary .
for Damocracy, Human Rights and Labour of the Department of State, Cully Stimson, Deputy
Assistant Secretary of Defence for Detainee Affairs at the Department of Defense, and Tom
Monheim, Associate Deputy Attorney General at the Department of Justice, along with more than 20
advisers.

The delegation will return to the Committee at 3 p.m. on Monday, 8 May, to provide its response to
the questions raised this morning.

The United States is among the 141 States parties to the Convention and as such it must present
periodic veports to the Committee on how it is implementing the provisions of the Convention.

When the Committee reconvenes at 3 p.m,, it will hear the answers of Guatemals to the questions
posed by the Experts on Thursday, 4 May.

art of the United States ‘
The second perlodic report of the United States (CAT/C/48/Add.3) says that with thé attacks against

the United States of 11 September 2001, global terrorism has fundamentally altered the world. In
fighting terrorism, the United States remains committed to respecting the rule of law, including the
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United States Constitution, federal statutes, and international treaty sbligations, including the
Torture Convention. Under the law of armed conflict the United States has the authority to detain
persons who have engaged in unlawful beliigerence until the cessation of the hostilities. The
detention of each Guantanamo detainee is reviewed annually by an Administrative Review Board
and each enemy combatant is provided with an unclassified written surnmary. As of 26 September
20085, the United States has transferred 246 persons from Guantanamo; 178 for release and 68

“transferred to the custody of other governments for further detention. Al detainees receive three
meals per day; adequate shelter; adequate clothing; opportunity to worship; the means to send and
receive mail; reading materials; and excellent medical care. .

Aliegations of detainee abuse at the Abu Ghraib prison in Iraq became known with incidents
documented In photographs and reported in the media throughout the worid, These photographs,
which depict acts of abuse and mistreatment of detainees by certain members of the United States
Armed Forces in Iraq, involved blatant violations of the Uniform Code of Military Justice and the law
of war. The Government of the United Gtates has acted swiftly and is investigating allegations of
abuse thoroughly and making structural, personnet, and policy changes necessary to reduce the risk
of further such incidents. .

The definition of torture accepted by the United States upon ratification of the Convention remains
unchanged. The definition of torture is codified In United States law in several contexts, On 30
December 2004 the Department of Justice’s Office of Legal Counsel published a memorandum that
addresses the legal standards applicable under the extraterritorial criminal torture statute,
separately considering the meaning of "severe”; “severe physical pain or suffering”; the meaning of
sgevere mental pain or suffering”; and the meaning of “specifically intended™. Torture Is also defined

in the immigrations and extradition regulations as well as in the Torture Victim Protection Act, which.

permits victims of torture and extrajudicial killings to claim damages for such abuses. The core legal
framework through which the United States gives effect to its Convention undertakings to prevent
aets of torture has not changed fundamentally since the Initial report.

~

Presentation of Report

BARRY F. LOWENKRON, MMWMM
Department of State of the United States, at the outset, reiterated the United States Government’s
absolute commitment to upholding its national and internationai obligations to eradicate torture and
to prevent cruel, inhuman or degrading treatment or punishment worldwide. The President of the
United States had made it clear that torture anywhere was an affront to human dignity everywhere,
and that freedom from torture was an inalienabte right. Beyond the protections in the Constitution,
United States criminal law prohibited torture. There were no exceptions to that prohibition.

The United States was also committed to transparency in its actions. It was fulfilling higher moral
obligations that i had embraced since its earliest days, Mr. Lowenkron said. Indeed the United
States was among the originai signatories to the Convention against Torture and had helped to draft
it. The Bill of Rights spelled out several rights that were reflected in the Convention, including the
Fighth Amendment, which prohibited cruel or unusual punishment.

Mr. Lowenkron said that the United States had had a long tradition of combating torture. Whan
allegations of torture arose, including allegations against goverament officials, they were
investigated and, if needed, prosecuted. The Government was also committed to investigating other
such abuses committed by law enforcement authorities. What had happened at Abu Ghraib was
inexcusable and indefensibie. The Government had carried out over 600 investigations and over 250
individuals had been held accountable for detainee abuse, and the investigations and charges
continued.

The United States was an open society, 1t could not fail te have been noticed that there had been a
wide public debate in United States civit seciety about the abuses. The Government had listened and
made changes. A Parlfiamentary group from the Qrganization for Security and Cooperation in Eurcpe
had visited Guantaname, Mr, Lowenkren observed, and one of the visitors had Ister toid journalists
that it was a model prisen. The International Committee of the Red Cross (ICRC) had also recently
visited the prison and said that conditions had improved and that they were satisfied with the
conditions there.
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Art important part of the fight to combat torture woridwide included cooperation with international

organizations, The Government also engaged in 2 number of key multitateral activities designed to

eliminate and reduce the practice of torture, For example, the Government supported the worlc of i
the United Nations Special Rapporteur on torture throughout the world. It had invited the Special

Rapporteur and his colleagues to visit Guantanameo -~ an invitation that he had unfortunately turned

down, Mr. Lowenkron said. Though the United States was not seeking a seat on the new Human

Rights Council, it was committed to upholding hurman rights, including the prevention of torture

worldwide, and it would continue to do s0.

JOHN B. BELLINGER, Head of the Delegation and Legal Adviser of the Department of State, said the
United States recognized the importance of Its legal cbligations and the key rote that the Committee
played in the treaty-monitoring process.

At the outset, he relterated the United States Government's absclute commitmant to upholding its

national and international obligations to eradicate torture and to prevent cruel, inhuman or

degrading treatment or punishment worldwide. The President of the United States had made it clear

that torture anywhere was an affront to human dignity everywhere and that freedom from torture i
was an inalienable right. Beyond the protections in the Constitution, United States criminal law '
prohibited torture, There were no exceptions to that prohibition. The Congress had also passed laws

that provided for severe federal sanctions, both civil and criminal, against those who engaged in

torture outside the territory of the United Stetes,

The United States focus on eradicating torture and punishing its perpetrators would be incomplete

without 2 parallel effort to help its victims recover from abuses, Mr. Bellinger said. Congress had

established and funded programmes that assisted victims of torture, domestically and overseas, and"

the United States had contributed far more than any other country in the wortd to the United .
Nations Voluntary Fund for Victims of Terture, contributing more than $ 32 million. ‘

Late iast year, the President signed into Yaw the Detainee Treatment Act of 2005, which included a
provision that codified in law the already existing policy against the use of cruel, inhuman or
degrading treatment, as that term was defined under the obligations of the United States assumed
under the Convention, Mr. Bellinger said,

In respect of Committee questions concerning United States actions taken in response to the
terrorist attacks upoen the country on 11 September, Mr. Bellinger said that it was the view of the
United States that the detention operations in Guantaname Bay, Cuba, ist Afghanistan and in Iraq
were governed by the law of armed conflict, which was the fex specialis applicable to those
operations. At the conclusion of the negotiation of the Convention, the United States had made It
clear that the Convention was never Intended to apply to armed conflicts and had emphasized that
that would result in an overlap of different treaties which would undermine the objective of
eradicating torture. No country had objected to that understanding. .

In any case torture was clearly and categorically prohibited under both human rights treaties and
the law of armed conflict, Mr. Bellinger aoted. While the United States maintained its view that the
law of armed conflict was the fex specialis governing the detainee operations, they were pleased to
. provide extensive information about those operations in a sincere spirit of cooperation with the
Committee. -

While acutely aware of the innumerable allegations that had appeared in the press and in other fora
about various United States actions, Mr. Bellinger asked that the Committee not believe every
allegation It had ever heard. Allegations about United States military or intelligence activities had

become so hyperbolic as to be absurd. The Committee should not lose sight of the fact that those
incidents wera not systemic. :

Response by pelegation to Questions Sent by the Committee in Advance
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JOHN B. BELLINGER, Legal Adviser st the Department of State, responding to a series of written
questions prepared by the Committee in advance and sent to the State party beforehand, said that,
concerning the memoranda drafted by the Department of Justice’s Office of Legal Counsel in 2002
and December 2004 that provided legal advice on the meaning of the term "torture” under the
axtraterritorial criminal torture statute that implements portiens of the Convention against Torture,
nothing in those memos changed the definition of torture governing United States obligations under
the Convention from what the United States accepted upon ratification of the Convention, The
opinton was requested to provide operational guidance with respect to the irnplementation of the
criminal statute at the leve! of detail needed to guide United States government officials.

The Office of Legal Counsel later withdrew the August 2002 opinlor and issued another opinion
dated 30 December 2004, which was confined to an interpretation of the extraterritorial criminal
torture statute, The Augusk 2002 opinion was withdrawn not because it purported to change the
definition of torture, but rather because it addressed questions that were not necessary to address.
Neither opinion purported to change the definition of torture set out in Article 1 as understood by
the United States. :

With regard to Committee concerns that references to "torture” as involving "extreme"” acts in the
December 2004 memorandum were compatible with the Convention, the fact that the Convention
defined torture in Article 1 and then subseguently referred in Article 16 to "ather acts of cruel,
inhuman or degrading treatment or punishment” reflected the recognition of the negotiatars that
torture applied to more severe acts of cruelty and abuse than did cruel, inhuman or degrading
treatment or punishment. Specifically because of the aggravated nature of torture, Mr. Beliinger
said, States parties agreed to comprehensive measures to prohibit it under ¢riminal law, to
prosecute perpetrators found in territory under their jurisdiction, and not to return individuals to
other States where there were substantial grounds for believing that such persons would be in
danger of being subject to torture. In contrast, the obligations regarding cruel, inhuman or
degrading treatment or punishment were far more limited.

Mr. Bellinger said the United States respectfully disagreed with the Committee’s suggestion that
both of the Office of Legal Counsel memorandums on the extraterritorial criminal torture statute
were mora restrictive than previous United Nations standards, including the 1975 Declaration. The
interpretation of the term “gavere” in the December 2004 memorandum reflected the understanding
that torture consiituted a more aggravated form of abuse than that covered by “cruel, inhuman or
degrading treatment or punishment”.

Before ratifying the Convention, the United States concluded that, with the sole exception of
prohibiting certain acts of torture committed outside the territory of the United States, state and
tederal law covered all the offences stated in the Convention. The United States fiad filled that lone
shortcoming, Mr. Bellinger noted, by enacting the extraterritorial criminat torture statute.

There was no specific federal crime styled as “torture” for acts occurring within United States -
territory, Mr. Bellinger said. The reason was simply that any act of torture falling within the
Convention definition, as ratifled by the United States, was already criminalized under United States
federal and state laws, Those laws, which met the requirements of the Convention, were binding on
government officials and were enforced through a variety of administrative procedures as well as
criminal prosecutions. Additionally, civil suits provided remedies in many cases.

Concerning alleged secret detention facilities under the de facto effactive control of the United
States, Mr. Bellinger felt it important to underscore that all the components of the United States
Goevernment were obligated to actin compliance with the law. The United States Government did
not permit, tolerate or condene yniawful practices by personnel or employees, including contractors,
under any circumstances, The extraterritorial criminal torture statute made it a crime for a person
acting under cover of law to commit, atternpt to commit or conspire to commit torture outside the
United States. In addition, pursuant to the Detainee Treatment Act of 2005, the United States
prohibited cruel, inhuman or degrading treatment or punishment that applied to any persons in the
custody or under the physicat controf of the United States Government, regardless of nationality or
physical location. .

Continuing to respond to Committee questions, another member of the delegation said that whilé

the United States was aware of aliegations of torture and Hl-treatment, it disagreed with the
assertion that they were widespread or systemic. Those allegations should be placed in context, as
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they related to a minute percentage of the overall number of persens who had been detained.
Moreover, it was weli-known that al-Qaida were trained to lie and that the "Manchester Manual”
instructed all al-Qaida members, when capkured, to allege torture, even if they were not subject to
abuse. The United States had provided numerous examples of specific measures taken in response
to incidents of maltreatment or misconduct at Department of Defense detention facilities at
Guantanamo Bay and in Afghanistan and Iraq.

The ICRC had access to Department of Defense theatre interment detention facilities, including
Guantanamo, Iraq and Afghanistan, and met privately with detainees. The Department of Defense
accountad for detainees under its controi fully and provided notice of detention to the ICRC as soon
as possible, normally within 14 days of capture. While their dialogue with the ICRC was confidential,
the delegation noted, the United States Government took sertously the matters the ICRC raised and
greatly valued its historic and ongoing relationship with them.

Wwith regard to the Committee’s concerns about investigations, the United States report described
those in great detall in the annex to its report. The Department of Defense had conducted 12 major
jnvestigations into all aspects of its detention operations following the events of Abu Ghraib.

Turning to the Committee’s guestions about interrogation rules, the Detainee Treatment Act of
2005, previously mentioned, also provided for uniform interrogation standards that no person in the
custody or under the effective control of the pepariment of Defense or under detention in a
Department of Defence facility shall be subject to any treatment or technigue of interrogation not
authorized by and listed in the United States Army Field Manua! on Intelligence Interrogation. The
delegation said that those standards applied to mikitary, Department of Defense civilians, and
contract interrogators. Any activities of the CIA would be subject to the extraterritorial criminal
torture statute and the Detainee Treatment Act's prohibition on cruel, inhuman or degrading
treatment or punishment.

The detegation seid that, consistent with its obligations under Article 3, the United States did not
transfer persons to countries where it determined that it was “more likely than not” that they would
be tortured, That policy applied to all components of the United States Government and to
individuals in United States custody or control, regardiess of where they might be detained.

Generally speaking, in immigration removal proceedings an individual seeking protection from
removal from the United States under Article 3 couid appeal an adverse decision of the immigration
judge to the Board of Immigration Appeals. If the Board dismissed the individual's administrative
appeal or denied his or her motion to reopen, the individual could file 2 petition for review of the
Board's decision with the appropriate federal court of appeals.

The delegation sald that Seeretary Rice had recently explained that the United States and other
countries had long used renditions to transport terrorist suspects from the country where they were
captured to their home country or to other countries where they could be questioned, held or
brought to justice. Rendition was a vital taol In combating international terrorism, which took
terrovists cut of action and saved lives. The delegation emphasized that the United States did not
transport and had not transported detainees from one country to another for the purpose of
interrogation using torture. The United States had net transported anyone, and would not transport
anyone, to a country if it befieved he or she would be tortured.

Concerning Committee questions about diplomatic assurances, the delegation emphasized that
diplomatic assurances were used sparingly and were not a substitute for case-by-case
determination. There had been cases whete the United States had considered the use of diplomatic
assurances, but declined to return individuals because the it was not satisfied such an assurance
would satisfy. its obligations under Article 3,

Regatrding concerns that the United States had returned individuals to countries that the United
States considered not to respect human rights, the delegation emphasized that Article 3 did not
prohibit the return or transfer of individuals to countries with a poor hurnan rights record per se, not
did it apply with respect to returns that might involve "ill-treatment” that did not ameunt to torture,
the delegation noted,

The delegation sai¢ that there was no penal immunity for any person for the crime of torture under

UNCLASSIFIED

L0420



UNCLASSIFIED

United States law. Additionally, although there had been ng criminal prosecutions initiated under the
extraterritorial criminal torture statute to date, there had been prosecutions for offences occurring
outside the United States under other statutory provisions, including the Uniform Code of Military
Justice, '

Concerning the education and training of mifitary and Department of Defense civilian personnel,
including contractor employees, the Department of Defense conducted comprehensive training
programmes on treatment and Interrogation of defainees, the defegation said. Law of War training
was provided at least annually for all Department of Defense personnel involved in conducting or
supporting detention operations, including contractors. That extensive training on the law of war
also included instruction on the prohibition against acts of torture and the requirement of human
treatment. Mechanisms for systematic review of mititary, Department of Defense civilians and
contractor employees involved in detention operations included inspector general visits, command
visits and inspections and Congressional and intelligence oversight committees and visits, as well as
reviews conducted pursuant to unit procedures and by the chain of command. They also included
rase-by-case specific investigations and overail reviews.

Regarding whether the December 2004 memorandum created unnecessary confusion for trainers
and perscnnel, the answer was ng, the delegation said. The main finding of the investigation was
that a small group of individuals, acting in contravention of United States law and Department of
Defense policy, had been responsible for perpetrating the acts of abuse at Abu Ghraib. That finding
had been supported in the 12 other major reviews conducted by the Department of Defense, the
delegation said. There had been a total of 120 deaths of detainees in Department of Defense control
in Afghanistan and Iraq. There had been no deaths in Guantaname. The vast majority of deaths .
were causéd by factors such as natural causes, injuries sustained on the battlefield, or detaineg-on-
detainee violence. In only 29 cases had abuse or other violations of law or policy been suspected.

The process of holding violators accountable was ongaing, the delegation observed. Between the
time they had submitted their answers fast Friday and teday, the Army had charged a senior officer,
the former head of the Abu Ghraib prison, for his alleged involvement in the abuse of detainees and
for allegedly Interfering with the abuse investigation.

Regarding remedies and compensation avallable to detainees who had allegedly been abused while
under United States control, 33 detainees, including some from Abu Ghraib, had filed claims and the
process was still ongoing,

Questions by Experts

FERNANDO MARINO MENENDEZ, the Committee Expert serving as Rapporteur for the reoort' of the
United States, said that the United States was leader in the international community and an
important guide and touchstone for the application of international law.

Regarding fex specialis, he understood the United States delegation to say that the Convention
against Torture did not apply in time of armed conflict. In that connection, did the United States still
hold that they were still engaged in a su/ generis armed conflict against terrorism? There were other
international kuman rights instruments that held during the time of armed conflict including the
Internationai Covenant on Civil and Political Rights, Mr. Marifio Menendez said. While he understood
the delegation’s reservations ahout revealing confidential information, he noted that any act
undertaken by an intelligence service was attributable to the State itself, under international faw,
and that was still a concern of the Committee.

Mr. Marifio Menendez said that he was concerned that the United States had not incorporated the
full provisions of Article 1 in its laws. He understood the debate that had taken place with regard to
"extrame” or “severe" suffering or pain induced by a certain act. He understood that extremely
severe was not appropriate, because in his view the Convention did not refer to extremely severe,
but just severe. It just needed to be severe, The expression mentat suffering was also In the
definition and this was the subject of a reservation or a qualification by the United States when it
deposited its instrument of ratification, and it was limited to four particular maodalities. Article 1,
nowever, did not establish modalities for mental suffering. He wished to know what the delegation
thought about that.

It was true that there was a distinction between torture and cruset and inhuman treatment. Article
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15 prohibited a confession extracted under torture, but not one extracted under cruel or inhurnan
treatment. Maybe they could speak of specific practices that would rise ko the level of totture, such
as those committed during interrogation. Forced disappearance did constitute a sort of torture, as in
that relatives of the disappeared suffered mental or physical anguish that was the equivalent. There
were lega!l instruments, such as the draft convention against forced disappearances, and he felt that

there was a sort of consensus by the International community that it did represent a form of torture.

Water boarding should be a prohibited practice because it was at the very limits of the practice of

torture. The holding of persans incommunicado. The practice of sexual aggression in prisons, was
that a form of torture or not?

Speaking of Guantanamo, Mr, Marifio Menendez said he had heard the delegation's statement that
the ICRC and other NGOs had visited the fadilities there and found the conditions to be good, but
given that the United Nations Special Rapporteur had not been able to visit with detainees there, he
remalned concerned that the practices carried out there might be in contravention of the
Convention. :

Human Rights Watch had, in many documented cases, found that civil and milltary personnel in the
United States had abused or killed detainees, involving 600 personnel and 450 detainees. Mr.
Marifio Menendez said only 54 members of the military had been convicted, 40 sentenced to prisen,
and only 10 received prison sentences of one year oF more, even in cases of serious abuse, Under
the doctrine of chain of command, responsibility should be held against a superior in the case. By
that logic, the State was ultimately responsible for those acts of terture.

Regarding extraordinary renditions, the European Parliament was organizing investigations
concerning the flights of detainees to secret prisons and the Committee would await the cutcome of
these investigations. Secret or clandestine prisons were contrary to international law and he
referred to the crime of forced disappearance, which also had a link to torture.

1n that context, he was pleasantly surprised that the delegation reported the United States policy
was generally not to rely on diplomatic assurances, but he wondered if the actual practice of the

United States was in conformity with the Convention's standards, That was related to the expulsion

of fareigners in extradition proceedings. He understood that the Secretary of State made that final
determination and that there was no appeal possible. He would appreciate the delegation's
confirmation of that understanding. ‘

GUIBRIL CAMARA, the Committee Expert serving as Co-Rapporteur for the report, of the United
States, said that the role of the Committee, while it was not a Court, was to interpret the
Convention. In that respect it was the interpretation of the Committee that would hold, and not that
of the delegation, in terms of determining whether the United States was or was not acting in
conformity with the Convention.,

He felt they needed to go back to Article 1 of the Convention itself to look at the definition of
torture. What was the legal foundation of the practice of legal reservations by the United States?
Mr. Guibri! felt that one or the other weuld have to give way, and it was the interpretation of the
Committee, ence again, that would prevail,

He recognized that not all acts constituted torture. A State couid penalize various offences, but if
they constituted torture and were not prosecuted as torture, there was non-compliance with the
provisions of the Convention, Mr. Guibril commented. He recommended that the delegation reread
paragraph 2 of Article 16 of the Convention.

He had read in a French newspaper an article about a young British man, originally from Zambia,
who had been held in Guantanamo for thirty-three months. He was released, but he stated that he
was tortured. He was tortured, with a view, probably, te obtain evidence, Mr. Guibril said, but the
man had said that he was also the victim of racist insults by his guards. That man was in London
how and, as far as he knew, there had been no inguiry and no compensation. As Mr. Guibril
understood the delegation to say, the United States were thus obliged to undertake an inguiry and
make reparations. The young fman also said that it was because he had converted to Islam that he
had been subjected to ali that he had undergone.

In the French language there was a distinction between taw and right. There was not just a rule of
{aw, there was also 3 moral aspect. With regard to the United States, it should apply both to citizens
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and foreigners, he said.

Other Committee Experts also raised a series of questions. An Expert asked a question on sexual
violence against female detainees in United States facilities. In that regard, she wondered why the
anactment of the Prison Rape Act had been delayed and whether prison officials received training
that included a gender dimension. Other Issues raised included the fact that the United States was
not a signatory to the Rome Statute of the International Criminai Code; the existence of dandestine
or secret prisons; did the United States delegation consider that mock drowning constituted torture,
or simply cruet or inhuman treatment; and whether there were measures to monitor CIA operations
to ensure that they were not violating the provisions of the Convention. '

The Chairman of the Committee, Andreas Mavrommatis, said that although the United States had a
long and illustrious human rights record, it also bore 2 great responsibility. The photos of Abu
Ghraib recalled for him the time of Saddam Hussein and brought back many memories. He was
really shocked that those abuses were committed by authorities of a country like the United States.
The duty of the United States was to take the appropriate manitoring measures to prevent the
occurrence of the events at all, and who took responsibility for that? His advice was that they should
have more contact with NGOs and really examine the complaints they alleged, rather than
dismissing them as false. He reiterated strongly his belief that habeas corpus provided one of the
strongest protections against impunity, and he strongly suggested the United Siates reconsider its
position in that regard.

Mr. Mavromirnatis noted that the Committee had been made aware of at least one case of rendition.
He was sure that investigations were being carried out, but suggested that perhaps they could be
done in a more independent manner, by being carried out by the courts instead of the Department
of Defense, for exarmple. :

For use of the information media; not an official record
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WEEKLY REPORT OF GENEVA MISSION LAY
October 4 - 8, 2004 1

(U) Russian Bilateral, We participated with L/ACV Marshall Brown and
DOD representatives in bilateral talks with the Russians in preparation for

. the CCW meetings next month, Some progress appeared to be made in |
identifying areas of possible flexibility in the technical requirements which ;
would satisfy some of Russia’s principal objections while maintaining the
integrity of the 30-nation proposal. |

(U) Waxman Visit. We accompanied Matt Waxman, Deputy Assistant
Secretary for Detainee Affairs at DOD, on a series of meetings with various
representatives of the ICRC. There was general agreement that the
establishment of this office and the corimunications between Waxman and-
the ICRC in Washington have proved extremely valuable.

(U) Human Rights: Enforced Disappearances. With L/HRR (Brancato), we
actively participated in this week’s negotiations on the draft Chairman’s text.
There was, for the first time, a thoroughgoing review of the articles that
would create an international monitoring mechanism, and of related
quéstions, including what the mechanism’s mandate would be and whether it
would be free-standing or an integral part of an existing body, like the
Human Rights Committee created by the ICCPR. On the substantive
provisions, limited progress was made on such important issues like
definition (still not/not to the US’s liking), crimes against humanity
(partially bracketed and still under review), criminalization of enforced
disappearance and accomplish actions (may be moving in a favorable
direction for thie U.S.), extra-tertitorial jurisdiction. The entire week was
devoted to day-long negotiating sessions on this, and Gilda’s contributions
were brilliant. Gilda is highly regarded and fespected in the room, from the
Chairman on down, and continues to be an essential component of the U.S.

- delegation to these talks. The next round is set for late J anuary. The U.S.
delegation was tremendously aided by excellent negotiating instructions and
by timely support from a variety of officers in L and DoD, for which we are

.mightily grateful. ‘

(SBU) European Community and Disaster Reduction Prepcom. In the
margins of the enforced disappearances negotiations, we managed to devote
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substantial time this week also to assisting the Department and Mission
officers to prepare for the Prépcom that will begin on Monday (Colombus
Day) and carry over until Tuesday. We led a Mission demarche with the
Australians and the Canadians this week to solicit their support on this
matter and have reported the (reasonably positive) results back to EC
watchers at the Department. ‘As an adviser to the U.S. delegation to the
Disaster Reduction Prepcom, we will assist in managing the EC '
participation/status issue, under the rules of procedure, as well as provide
legal advice on the draft outcome document. The actual conference will
take place in January in Kobe, Japan.
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Preamble
The States Parties to [this instrument],

Considering the obligations of States under the Charter of the United Nations to
promote universal respect for, and observance of, human rights and
fundamental freedoms, :

Having regard to the Universal Declaration of Human Rights,

Recalling the International Covenant on Economic, Social and Cultural Rights,
the International Covenant on Civil and Political Rights and all other relevant
international Human Rights Law, international Humanitarian Law and
international Criminal Law instruments,

Recalling the Declaration on the Protection of All Persons from Enforced
Disappearance adopted by the General Assembly of the United Nations in its
resolution 47/133 of 18 December 1992,

Aware of the extreme seriousness of enforced disappearance, which constitutes a
crime and, in certain circumstances defined in international law, a crime against
humanity,

Determined to prevent enforced disappearances and combat impunity for the crime
of enforced disappearance,

Affirming the right of any person not to be subjected to an enforced
disappearance, aad the right of victims to justice and to reparation, and their right
to know the truth about the circumstances of an enforced disappearance and the fate
of the disappeared person,

Have agreed as follows:

Article 1 (former Article 1)

For the purposes of [this instrument], enforced disappearance is considered to

be the éepm%gﬂ.—ef—a»-pessen—s—libea%-iﬂ—%mwef“feﬂﬁ? arrest, detention,
abduction or any other form of deprivation of liberty commitied by agents of the
State ot by persons or groups of persons acting with the authorization, support or
acquiescence of the State, followed by a refusal to acknowledge the deprivation of
liberty or by concealment of the fate or whereabouts of the disappeared person, which

places such a person outside the protection of the law.
Article 2 (former Article 2-2 : non State actors) {}&m Iy (5 }% A

Article 3 (former Article 1 bis)
L. No one shall be subjected to enforced disappearance.

2. No exceptional circumstances whatsoever, whether a state of war or a threat
of war, internal political instability or any other public emergency, may be
_ invoked as a justification for enforced disappearance.
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Article 4 (former Article 2)

\ Each State Party shall take the necessary measures to ensure that enforced
disappcarance;-asdeﬁﬂed—i&—&ﬁie’:&%? constitutes an offence under its criminal law.

Article 5 (former Article 2 bis)

\ The widespread or systematic practice of enforced disappearance constitutes a crime
against humanity as defined in applicable international law and shall attract the
consequences provided for under such applicable international law.

Article 6 (former Article 3)

1. Each State Party shall take the necessary measures 1o prosecute-and-punish hold
criminally responsible(at least\those-whe )

a) Any person who comiis, orders, solicits or induces the commission of,
attempts to commit, is an accomplice or participates in : 15t
comsaission-of an enforced disappearance.

b) The superior who:

e (i) knew, or consciously disregarded information which clearly indicated, that
subordinates under his/her effective authority and control were cormitting or
about to commit an offence of enforced disappearance, and

o (if) exercised effective responsibility and control on activities which were
concerned with the crime of enforced disappearance, and who

e (i) failed to take all necessary and reasonable measures within his or her power
to prevent or halt repress the commission of the enforced disappearance or o

sepress-its-commission of to submit the matter to the competent authorities for
investigation and prosecution.

¢) subparagraph b) above is without prejudice to the higher standards of
responsibility for military commander or a person effectively acting as a
military commander, whick apply under international law.

3. No order or instruction from any public authority, civilian, military, or other,
ﬂ may be invoked to justify an offence of enforced disappearance,

'UNCLASSIFIED ’
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Article 7 (former Article 4)

1. Each State party shall make the offence of enforced disappearance punishable
by appropriate penalties which take into account its extreme Seriousness.

.2 Each State Party may establish

a) Mitigating circumstances, inter—alia in particular for persons who,
having been implicated in the commission of an enforced disappearance,
effectively contribute to bringing the disappeared person forward alive or
make it possible to clarify cases of enforced disappearance ot to identify the
perpetrators of an enforced disappearance; .

b) Without prejudice- to other criminal procedures, aggravating
circumstances, inter—alia in particular in the event of the death of the

disappeared person or the commission of an enforced disappearance in
respect of pregnant women, minors or other particularly vulnerable persons.

Article 8 (former Article 5)
Without prejudice to article 5,

1. A State Party which applies a statute of limitation in respect of enforced
disappearance shall take the necessary measures to ensure that the term of limitation
for criminal proceedings:

a) Is substantial of a long duration and proportionate to the extreme
seriousness of this offence; ‘
b) = Commences from the moment when the offence of enforced

disappearance ceases and—the-fate-of-the-disappeared-person—is—ostablished., taking
inte account its continuous nature,

a-orta arby—to-—-an : enforeed-disappenrance, Each State Party
shall guarantee the right of victims of enforced disappearance to an
effective remedy during the term of limitation.

Article 9 (former Article 9)
i. Each State Party shall take such measures as may be necessary to establish its
jurisdiction over the offence of enforced disappearance:

a) When the offence is committed in any territory under its jurisdiction or on board
a ship flying-itsfag or on-en aircraft registered in jth- ishat
atthe-time-ef the-eventsi-that State; :

b) When the alleged offender is one of its nationals or—a-stateless—person—usually

i dentind story: .

¢) When the disappeared person is one of its nationals and the State Party considers

it appropriate.
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2. Each State Party shail likewise take such measures as may be necessary to
establish its jurisdiction over the offence of enforced disappearance when the alleged
offender is present in any territory under its jurisdiction, unless it extradites, or
tansfers surrenders him or her to another State im accordance with its
international obligations or tramsfers surrenders him or her to an intemational
criminal tribunal whose jurisdiction it has recognized.

3. [This instrument] does pot exclude any additional criminal jurisdiction
exercised in accordance with internal national law.

Article 16 (former Article 10)

1. Upon being satisfied, after an examination of information available to it, that
the circumstances so warrant, any State Party in whose territory a person alleged to
have committed an offence of enforced disappearance is present shall take him or her
into custody or take other legal measures to ensure his or her presence. The custody
and other legal measures shall be as provided for in the law of that State Party but
may be continued only for such time as is necessary to ensure the person’s presence
at enable-any criminal, surrender transfer or extradition proceedings to-be-institited.

2. A State Party which has taken the measures referred to in paragraph 1 shall

immediately carry out an-investigation a preliminary inquiry to establish the facts. It
shall notify the States Parties whieh-may—have- urisdietioni . ”

referred to in article 9, paragraph 1, of the measures it has taken in pursuance of

paragraph 1 of this article, including detention and the circumstances warranting
detention, and the findings of its imvestigation preliminary inquiry, indicating
whether it intends to exercise its jurisdiction.

3. Any person in custody pursuant to paragraph 1 shall be assisted in communicating
immediately with the nearest appropriate representative of the State of which he or
SFeis A Bational, or, if he or she is a stateless person, with the representative of the
State where he or she usuaily resides

Article 11 (former Article 11)

I3 The State Party in the territory under whose jurisdiction a person alleged 10

have commitied an offence of enforced disappearance is found shall, if it does not
extradite that person, or transfer surrender him or her to another State in accordance
with its international obligations or tramsfer surrender him or her to an
internationa! criminal tribunal whose jurisdiction it has recognised, submit the case to
its competent authorities for the purpose of prosecution.

2. These authorities shall take their decision in the same manner as in the case of
any ordinary offence of a serious nature under the law of that State Party. In the cases

. referred to in article 9, paragraph 2, the standards of evidence required for prosecution

and conviction shall in no way be less stringent than those which apply in the cases
referred to in article 9, paragraph 1. . '

3. Any person against whom proceedings are brought in connection with an
offence of enforced disappearance shail be guaranteed fair treatment at all stages
of the proceedings. Any person tried with an offence of enforced disappearance

A ! =1 - aWa £ e AR aTa oAt A~ LS F 3 R Lo BN n alwt e -
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sried shall benefit from a fair trial before a by-a competent,

independent and impartial
i-trial court or tribunal established by law.

Article 12 (former Asticle 12)

I. Each State Party shall ensure that any individual who alleges that a person has
been subjected to enforced disappearance has the right to report the facts to a the
competent authorities, which shall examine the allegation promptly and
impartially and, where appropriate, imredintely undertake without delay a
thorough and impartial investigation. Appropriate steps shall be taken, where
necessary, to ensure that the complainant, witnesses, relatives of the disappeared
person and their defence counsel, as well as persons participating in the investigation,
are protected against all ill-treatment or intimidation ‘as a consequence of the
complaint or any evidence given.

2. Where there are reasonable grounds for believing that a person has been

subjected to enforced disappearance, cach-State-Party-shall-refer-the-matier-t0 the.
authorities referred to in paragraph 1 fer shall undertake an investigation, even if

there has been no formal complaint. _
3. Each State Party shall ensure that the authorities referred to in paragraph 1:

a)  Have the necessary powers and resource
effectively, including-the-powet-to-compel-saspe

s to conduct the investigation
#, including access to documentation and other information relevant for their

/ investigation; :
b Receives-the information itneedsfor their investigation; .

0}
il LTy U §ywmr B

c)

b) Have access, if necessary with the prior authorisation of a judicial
authority, which shall decide as rapidly as possible, to any place of detention
or any other place where there are reasonable grounds to believe that the
disappeared person may be present.
4. Each State Party shall take the necessary measures to prevent and punish acts
that Yikely-te hinder the conduct of the investigations. Tt shall ensure in particular that
persons suspected of having committed an offence of enforced disappearance are not
in a position to influence the progress of the investigations by means of pressure or
acts of intimidation or reprisal aimed at the complainant, witnesses, relatives of the

UNCLASSIFIED 6
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disappeared person or their defence counsel, or at persons participating in the
investigation. ‘

Article 13 (former Asticle 13)

1. For the purposes of extradition between States Parties, the offence of enforced
disappearance shall not be regarded as a political offence or as an offence connected
with a political offence or as an offence inspired by political motives. Accordingly, a
request for extradition based on such an offence may not be refused on these grounds.

2. The offence of enforced disappearance shall be deemed to be included as an
extraditable offence in any extradition treaty existing between States Parties before
the entry into force of [this instrument].

3. States Parties undertake to include the offence of enforced disappearance as
an extraditable offence in every extradition treaty subsequently to be concluded
between them.

4, If a State Party, which makes extradition conditional on the existence of a
treaty, receives a request for extradition from another State Party with which it has no
extradition treaty, it may consider [this instrument] as the necessary legal basis for
extradition-in respect of the offence of enforced disappearance.

5. States Parties which do not make extradition conditional on the existence of a

treaty shall recognise the offence of enforced disappearance as an extraditable offence:-

hetween themselves,

6. Extradition shall, in all cases, be subject to the conditions provided for by the
law of the requested State Party or by applicable extradition treaties, including, inter
alia, conditions in relation to the minimum penalty requirement for extradition and the
grounds upon which the requested State Party may refuse extradition or make it
subject to certain conditions.

7. Nothing in {this instrument] shall be interpreted as imposing an obligation to
extradite if the requested State Party has substantial grounds for believing that the
request has been made for the purpose of prosecuting or punishing a person on
account of that person’s sex, race, religion, nationality, ethnic origin, membership of

a particnlar social group or political opinions or that compliance with the request

would cause prejudice to that person’s position for any one of these reasons.
prej p

Article 14 (former Article 14)

L. States Parties shall afford one another the greatest measure of legal assistance
in connection with any criminal investigation or proceedings relating to an offence of
enforced disappearance, including the supply of all evidence at their disposal
necessary for the proceedings.

2. Such legal assistance shall be subject to the conditions provided for by the
domestic law of the requested State Party or by applicable treaties on mutual judicial
assistance, including, inter alia, the conditions in relation to the grounds upon which
the requested State Party may refusé to grant judicial assistance or may make it
subject to conditions.

UNCLASSIFIED 7
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Article 15 (former Article 15)

States Parties shall cooperate with each other and shall afford one another the
greatest measure of assistance with a view to assisting victims of enforced
disappearance, and in searching for, locating and releasing disappeared persons and,
in the ovent of death, in exhuming and identifying them and returning their human
remains.

Article 16 (former Article 15 bis)

L. No State Party shall expel, return (“refouler”), surrender or extradite a person
to another State where there are substantial grounds for believing that he or she
would be in danger of being subjected to enforced disappearance.

2. For the purpose of determining whether there are such grounds, the competent
authoritics shall take into account all relevant considerations, including, where
applicable, the existence in the State concemed of a consistent pattern of gross,
flagrant or mass violations of human rights or of serious violations of international
humanitarian law.

Article 17 (former Article 16)

I. Without prejudice to other international obligations of the State Party
with regard to deprivations of liberty, each State Party shall, under its law:

a) Establish the conditions under which orders of deprivation of liberty may
be given;

b} Indicate those officials authorities suthorised to order deprivation of fiberty;

¢) Guarantee that any person deprived of liberty shall be held solely in an
officially recognised and supervised places of deprivation of liberty;

d) Guarantee that any person deprived of liberty shall be authorised to
communicate with and be visited by & his/her family member, counsel or
any other person of his/her choice, subject only to conditions established
by law and, if he/she is not a pational of the detaining State, have access (o
his/her consular anthorities;

) Guarantee access to the places where persons are deprived of liberty by the
judicial competent authorities and institutions entitled by law ;

f) Guarantee that any person deprived of liberty and amy person with a
legitimate interest shall, in all circumstances, be entitled to take proceedings
before a court, in order that that court may decide without delay on the
lawfulness of the deprivation of liberty and order the his-er-her release if that
deprivation of liberty is not lawful. :

2. Fach State Party shall ensure eempile the compilation and maintain
maintenance of one or more up-to-date official registers and/or records of persons
deprived of liberty, which shall be made promptly available upon request to any
judicial or other competent authority or institution entitled under the law of the
State Party concerned or any relevant international legal instrument to which
the State concerned is a party. The information contained therein shall include, as a
minimum:
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a) The identity of the person deprived of liberty;

b} The date, time and location where the person was deprived of liberty
and the ideatity of the authority who deprived the person of liberty ;

¢) The authority that-erdered haﬁug decided the deprivation of liberty and
the reasons for the deprivation of liberty;

d) The authority responsible-for-supervising controlling the deprivation of
liberty; ) ) .
) The place of deprivation of liberty, the date and time of admission to the

place of deprivation of liberty and the authority responsible for the place of
detention deprivation of liberty;

f) Elements regarding the physical integrity of the person deprived of
liberty;

g) In the event of death during the deprivation of .liberty, the

circumstances and cause of death and the destination of the human
remains; .

h) The date and time of release or transfer to another place of detention, the
destination and the authority responsible for the transfer.

Article 18 (former article 16 bis - para 1 and 2)
les 19 ang 20, each State Party shall guarantee o the-person

O AT Wt
¢

Subject to Artic
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:. e b-them.-as-well-as-to-any-Persen-#pie-10-0 A any person
with a legitimate interest in this information, such as relatives of the person
deprived of liberty, their representative or counsel, access to at least the following
information:

(2) :
(@)  The anthority thatordered having decided the deprivation of liberty ;

(b)  The date, time and location where the person was deprived of
liberty and admitted to the place of deprivation of liberty ;

(¢)  The authorty WWWMW

controlling the deprivation of liberty ;-

(d)  The whereabouts of the person deprived of liberty, including, in the
event of a transfer to another place of deprivation of liberty, the destination and
the authority responsible for the transfer ;

vty 17

(e) The date, time and place of release ;

@ The-state-ofhealth ; Elements regarding the physical integrity of the
person deprived of liberty ;

(g0 In the event of death during the deprivation of liberty, the
circumstances and cause of death and the destination of the human
remains.

2. Appropriate measures shall be taken, where necessary, to protect the persons
referred to in paragraph 1, as well as persons participating in the investigation, from

UNCLASSIFIED 9
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any ill-treatment, intimidation or sanction as a result of the search for information
concerning a person deprived of liberty.

Article 19 {former Article 16 bis - § 3-4)

1. Personal date information, including medical and genetic data, which arc
collected and/or transmitted within the framework of the search of disappeared
person shall not be used or made available for purposes other than the search for
the disappeared person. This is without prejudice to the use of such
information in criminal proceedings relating to an offence of enforced
disappearance or to the-exercise of the right to obtain reparation.

2. The collection, processing, use and storage of personal information, including
medical and genetic data, shall not infringe or have the effect of infringing
human rights, fundamental freedoms or human dignity of an individual.

Article 20 (former article 17)

1. States Parties may refuse requests for information referred to in article
18 where necessary in a State respecting the rule of law and in accordance with
law if the transmission of information undermines the privacy or safety of a

person or hinders a eriminal investigation or seriously impairs public security. In’

1o case shall States Parties refuse information on whether the person is deprived
of liberty and on his or her death in the course of a deprivation of liberty.

2. Without prejudice to consideration of the lawfulness of the deprivation of a
person’s liberty, States Parties shall guarantee to the 3 }

~1 it th ooy age a1 o
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interest-persons referred to in Article 18.1, the right to a prompt and effective
remedy as a means of obtaining without delay information referred to in article 18.1.
This right to a remedy may not'be suspended or restricted in any circumstances.

Article 21 (former Article 18)

Each State Party shall take the necessary measures to ensure that persons are released
in a manner permitting reliable verification that they have actually been released.
Each State Party shall also take the necessary measures to assure the physical integrity
of such persons and their ability to exercise fully their rights at the time of release,
without prejudice to any obligations to which such persons may be subjected by the
national law.

Article 22 (former Article 19)

1. Without prejudice to Article 6, each State Party shall take the necessary
measures to prevent and punish-impose sanctions on the following conduct:

a) Delaying or obstructing the remedies referred to in articles 17.1.f and 20.2 3

UNCLASSIFIED 19
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b) Failure to record the deprivation of liberty of any person, or the recording of any
information which the official responsible for the official registers and/or records
knews knew or ensht-te-knew should have known to be inaccurate;

¢) Refusal by-an-official-to provide information on the deprivation of liberty of 2
person, or the provision of inaccurate information, even though the legal
requirements for providing such information have been met. )

Article 23 (former Article 20)

1. Bach State Party shall ensure that the training of law enforcement per;onnel, civil
or military, medical personnel, public officials and other persons who may be
involved in the custody or treatment of any person deprived of liberty includes the
necessary education and information regarding the relevant provisions of {this
instrument)], in order to:

a) Prevent the involvement of such officials in enforced disappearances;

b) Emphasize the importance of prevention and investigations in relation to
enforced disappearances;

¢) Ensure that the urgent need to resolve cases of enforced disappearance is
recognized. '

2. Each State shall ensure that orders or instructions prescribing, authorizing or

encouraging enforced disappearance are prohibited. Each State shall guarantee
that a person who refuses to obey such an order will not be punished.

3. Fach State Party shall take the necessary measures to ensure that the persons
referred to in paragraph 1 who have reason to believe that an enforced
disappearance has occurred or is planned shall report the matter to their superiors
and, where necessary, to the appropriate authorities or organs vested with
reviewing or remedial powers.

Article 24 (former Article 22)

1. For the purposes of [this instrument], “victim” means the disappeared person

and any individual who has suffered direet harm as a direct result of that-persen’s an

enforced disappearance.

2. Each victim has the right to know the truth regarding the circumstances of
the enforced disappearance, the progress and results of the investigation and
the fate of the disappeared person. Each State Party shall take appropriate
measures in this regard.

the-fate-of the-disappeared-person. In-particular-it Each State Party shall take
the necessary measures to search for, locate and release disappeared persons
and, in the event of death, locate, respect and return their human remains.

4. Each State Party shall ensure in its legal system that guarantee-the-right-of
the victims of am enforced disappearance to obtains reparation and has an

UNCLASSIFIED | 1
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enforceable right to prompt, fair and adequate compensation for-the-harm-eaused-to
them.

5. The right to obtain reparation referred to in paragraph 4 includes—fali
compensation-for covers material and psychological harm and ~—Jt-may--shall-alse

include, where appropriate, other modalities of reparation such as :
a) Restitution;
b) Rehabilitation;
¢) Satisfaction; including restoration of honour and reputation;
d) Guarantee of non repetition.

6. Without prejudice to the obligation to continue the investigation until the fate
of the disappeared person has been clarified, each State Party shall take the
appropriate steps with regard to the legal situation of the disappeared persons

whose fate has not been clarified and that of their relatives, in fields such as social

welfare, financial matters, family law and property rights.

7. Each State Party shall guarantee the right to form and participate freely
in organizations and associations concerned with contributing to the
establishment of the circumstances of enforced disappearances and of the fate of
disappeared persons, and with assistance to victims of enforced disappearance.

Article 25 (former articles 23, 24, 25)

1, Each State Party shall take the necessary measures o prevent and punish
under its criminal law :
a) The wrongful removal of children who are subjected to enforced

disappearance, of children whose father, mother or legal guardian is subjected to
enforced disappearance or children bom during the captivity of a mother subjected to
enforced disappearance;

b) The falsification, concealment or destruction of documents attesting
to the true identity of the children referred to in subparagraph (a).
2. Each State Party shall take the necessary measures 0 search for and identify

the children referred to in paragraph 1 (a) end—(b) and fo return them to their
families of origin, in accordance with relevant legal procedures and international
agreements.

3. States Parties shall assist one another in searching for, identifying and locating
the children referred to in artiele-23 paragraph 1 {(a).
4. Considering the need to protect the best interesis of the children referred

to in paragraph 1 (a), and the right of the child to preserve and re-
establish his or her identity, including nationality, name and family
relations as recognized by law, there shall be legal procedures in States
Parties which recognize a system of adoption er other form of placement
of children to review the adoption or placement, and, as appropriate,
- annul the adoption or placement of children which originated in enforced
disappearance.

UNCLASSIFIED 12
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5. In all cases, and in particular in ail matters relating to this article, the best
interests of the child shall be a primary consideration, and a child who is
capable of forming his or her own views shall have the right to express those
views freely, the views of the child being given due weight in accordance with
the age and maturity of the child.

Article 26 (former Part II)
Article 26-1 (new)
A Committee shall ensure the follow up of the [present instrument].

Article 26-2 (former Article O bis)

1. The Committee shall co-operate with all the relevant Organs, Offices and
Specialized Agencies and Funds of the United Nations, with all relevant treaty
bodies instituted by relevant international instruments and Special procedures
of the Commission on Human Rights of the United Nations, with all relevant
regional intergovernmental organizations or bodies, as well as with all relevant
state institutions, agencies or offices working towards the protection of all
persons against enforced disappearances

2. As it discharges its mandate under Article IT B, the Committee shall

ensure full coordinmation with the Working Group on Enforced or

Involuntary Disappearances, created by resolution 1980/45.

3. As it discharges its mandate in particular under Article I1 C bis, the
Comumrittee shall take dully into account the observations and
" recommendations of other treaty bodies instituted by relevant
international human rights instruments om matters of enforced
disappearances.

Article 26-3 (former Article [I-A)

1. Each State Party shall submit to the Committee, through the Secretary-General of
the United Nations, a report on the measures taken to give effect to its obligations
under [this instrument], within two years after the entry into force of [this instrument]
for the State Party concemned.

2. The Secretary-General.of the United Nations shall make this report available
to all States Parties.

3 Each report shall be considered by the Committee which shall issue such
comments, observations or recommendations as it may deem appropriate. The
comments, observations or recommendations shall be communicated to the

State Party concerned, which may respond to them, on its own initiative or at the
request of the Committee.

4. The Committee may also request at any time information from States relevant to
the implementation of the [present instrument].

Article 26-4 {former Article 1I-B)
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1. A request that a disappeared person should be sought and found may be
submitted to the Committee by relatives of the disappeared person or their legal
representatives, their counsels or any person authorized by them, as well as by any
person having a legitimate interest. |

2. If the Committee considers that the request submitted in pursuance of paragraph 1
a) is not manifestly unfounded,

b) does not consiitute an abuse of the right of submission of such

| communientions-requests,

¢) has already been presented to the competent bodies of the State Partf
concerned, when this possibility exists

d) is not incompatible with the provisions of [the present instrument],

it shall request the State Party concerned to provide it with information on the
situation of the person concerned, within a time limit set by the Committee.

3 In the light of the response provided by the State Party’ concerned in
accordance with paragraph 2, the Committee shall transmit a recommendation
to the State Party and shall inform the person presenting the request. The

Committee may also request the State Party to take appropriate measures, -

including interim measures, and to report to it on them, within a time limit set by
the Committee, taking into account the urgency of the situation.

4. The Committee shall continue its efforts to work with the State Party
concerned for as long as the fate of the person sought remains unresolved. The
person presenting the request shalil be kept informed.

Article 26-5 (former Article [1-C)

1. If the Committee considers that a visit to the territory of a State Party is
necessary to discharge its mandate, it may request one or more of its members
to undertake a visit and report back to it without delay. The member or
members of the Committee who undertake the visit may be accompanied if
necessary by interpreters, secretaries and experts. No member of the
delegation, with the exception of the interpreters, may be a national of the
State to which the visit is made.

2. The Commitice shall seek the co-operation of the State Party concerned. It
shall notify the State Parfy concerned in writing of its intention to organize a
visit, indicating the composition of the delegation and the purpose of the visit.
The State Party shall inform the Commitiee as soon as possible of its
agreement or opposition to the visit in a territory over which it has jurisdiction.

3. If the State Party agrees to the visit, the Committee and the State Party
concerned shall work together to arrange the modalities for the visit and

the State Party shall provide the Committee with all the facilities needed

for an effective visit.

Article 26-6 (former Article II-C bis)
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i A State Party may at the time of ratification or at any time afterwards declare
that it recognizes the competence of the Committee to receive and consider
communications from or on behalf of individuals subject to its jurisdiction
who claim to be victims of a violation of the provisions of [the present
instrument]. No communication shall be received by the Commiitee if it
concerns a State Party which has not made such a declaration.

2. The Committee may not consider a communication where:
a) The communication is anonymous,

b) The communication constitutes an abuse of the right of submission of such
communications or is incompatible with the provisions of {the present
instrument],

¢} The same matter is being examined under another procedure of international
investigation or settlement, ‘

d) The complainant has not exhausted all effective available domestic remedies.
This shall not be the rule where the application of the remedies is
unreasonably prolonged. ‘

3. If the Committee considers that the communication meeis the requirements set
out in paragraph 2, it shall transmit the communication to the State Party concerned,

requesting it to provide observations and comments within a time limit set by the *

+

Committee. In need be, it shall reeommend request iriterim measures.

4, The Committee shail hold closed meetings when examining communications’

under the present article. It shall inform the person who presented the
communication of the responses provided by the State Party concerned. It shall
terminate the procedure set out in this article by communicating its views to the State
Party and to the author of the communication.

Article 26-7 (former Article 11-C ter)

If the Committee receives information which appears to it to contain well-
founded indications that enforced disappearance is being practised on a widespread or
systematic basis in the territory of a State Party, it may, after seeking from the State
Party concerned all relevant information on the situation, refer bring the matter to the
attention to the Secretary-General of the United Nations, who will act in accordance
with the powers granted to him/her by the Charter of the United Nations.

Article 26-8 (former Atrticle II-E)

L. The Committee shall have competencé solely in respect of deprivations of
liberty which commenced after the entry into force of [this instrument].

2. If a State becomes a party to [this instrument] after its entry into force, the
obligations of that State vis-a-vis the Committee shall relate only to deprivations of
liberty which commenced after the entry into force of [this instrument] for the State
concermned.

Article 26-9 (former Article II-F)
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1. The Committee shall submit an annual report on its activities under [this
instrument] to the States Parties and to the General Assembly of the United
Nations.

2. Before publishing in the annual report of an observation on a State Party, the

State Party concerned shall be informed in advance and shall be given
reasonable time to answer. This State Party may request the publication of its
comments or observations in the report.

Article 27 (former Article III-O )

_ [This instrument] is without prejudice to any other international instrument or

national legisiation which does or may contain provisions of wider application.

Article 28 (former Article III-A) .
1. [This instrument] is open for signature by [...1

2. [This instrument] is subject to ratification by [...]. Instruments of ratification
shall be deposited with the Secretary-General of the United Nations.
3. [This instrument} is open to accession by [...]. Accession shall be effected by

the deposit of an instrument of accession with the Secretary-General of the United
Nations.

Article 29 (former Article III-B)

1. [This instrument] shall enter into force on the thirtieth day after the date of
deposit of the 20 th instrament of ratification or accession.

3. For each State ratifying {this instrument] or acceding to it after the deposit of the
20 th instrument of ratification or accession, [this instrument] shall enter into
force on the thirtieth day after the date of the deposit of its own instrument of
ratification or accession.

Articie 30 (former Article III-C)

The Secretary-General of the United Nations shall inform all States Members
of the United Nations and all States which have signed [this instrument] or acceded to
it of the following:

(a)  Signatures, ratifications and accessions under article 28;
(b)  The date of entry into force of {this instrument] under article 36 29.

Article 31 (former Article III-D)

The provisions of [this instrument] shall extend to all parts of federal States
without any limitations or exceptions.

Article 32 (former Article [I-D bis)
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L0445



E/CN.A/20057 WU Z2IVIEDL 1D K v .

UNCLASSIFIED

1. Any State, at the time of signature, ratification or accession, may declare that
[this instrument] will be*extended to all territory for whose international relations it is
responsible. Such a déclaration shall take effect when [this instrument] enters into
force for the State concemed.

"9 Notification of such an extension may be addressed at any time to the

Secretary-General of the United Nations, and the extension will take effect {...] days
after notification has been received by the Secretary-General of the United Nations.

Article 33 (former Article III-F)

[This instrument] is without prejudice to the provisions of international
humanitarian law, including the obligations of the High Contracting Parties to the four
Geneva Conventions of 12 August 1949 and the Additional Protocols thereto of 8
June 1977, or to the opportunity available to any State Party to authorize the
International Committee of the Red Cross to visit places of detention in situations not
covered by international humanitarian law.

Article 34 (former article II-G)

1. Any State Party to [this instrument] may propose an amendment and file 1t
with the Secretary-General of the United Nations. The Secretary-General shall
thereupon communicate the propesed amendment to the States Parties to [this
instrument] with a request that they notify him or her whether they favour a
conference of States Parties for the purposeof considering and voting upon the
proposal. In the event that within four months from the date of such communication
at least one third of the States Parties favours such a conference, the
Secretary-Generai shall convene the conference under the auspices of the United
Nations. Any amendment adopted by a majority of two thirds of the States Parties
present and voting at the conference shall be submitted by the Secretary-General to all
the States Parties for acceptance.

2. An amendment adopted in accordance with paragraph 1 of this article shall

enter into force when two thirds of the States Parties to {this instrument] have
accepted it in accordance with their respective constitutional processes,

3. When amendments enter into force, they shall be binding on those States
Parties which have accepted them, other States Parties still being bound by the
provisions of [this instrument] and any earlier amendment which they have accepted.

Article 35 (former article II-H)

L. [This instrument], of which the Arabic, Chinese, English, French, Russian and
Spanish texts are equaily authentic, shall be deposited with the Secretary-General of
the United Nations. '

2. The Secretary-Génerai of the United Nations shall transmit certified copies of
[this instrument] to all States.

UNCLASSIFIED Y
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Opening Statement

LAHBA

Matthew Waxman

Head of U.S. Delegation, U.N. Human Rights Committee

Distinguished Chair, Members of the Committee, my name is
Matthew Waxman. I am the Principal Deputy Director of Policy Planning at
the Department of State, and I serve as head of the United States ﬂelegation
appearing today and tomorrow morning before the Human Rights
Committee. My delegation is honored to appear before the Human Rights
Committee to present the Second and Third Periodic report of the United
States concerning its implementation of the International lCovenant on Civil
and Political Rights. We look forward to an informative and productive
exchange of views and perspectives.

As my colleague John Bellinger did when he appeared before the
Committee Against Torture just two months agﬁ, I would like to take this
opportunity to reiterate the United States Government’s commitment to
upholding our national and international human rights obligations. One such

~ obligation is that of reporting to this Committee on measures we hﬁve taken
to give effect to our Covenant obligations. Our report documents 2 wealth

of information updating our Initial Report and reflecting how the rights
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protected by the Covenant continue to be implemented and protected under
U.S. laws, policies and programs. Our commitment is also demonstrated by
the prodigious efforts we have gone to in preparing our report, answering
your questions and preparing for this hearing.

We have assembled a strong, senior-level expert delegation to appear
before you. Representing the United States are members of many of those
agencies that are most actively involved in implementing U.S. laws and
programs that give life and effect to U.S. obligations under the Covenant.
Following my opening remarks, Assistant Attorney General for Civil Rights

Wan Kim will make a short introductory statement on behalf of the

Department of Justice. In addition to the Departments of State and Justice,

our delegation includes representatives from the Department of Homeland
Security, the Department of Interior, and the Department of Defense. Other
agencies were also actively involved in drafting the U.S. report and in
responding to the Committee’s questions.

We take pride in the numerbus protections available under U.S. laws
and policies where the Covenant rights find expression. Indeed we have
foﬁnd this process of review and reflection about the rights embodied int eh
Covenant extremely helpful as we consider how to redouble our efforts to

advance and protect human rights within the United States.
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The seriousness with which we have apﬁroached our reporting
obligaﬁons réﬂects our view that the Covenant is the most important human
rights instrument adopted since the U.N. Charter and the Universal
Declaration of Human Rights as it sets forth a comprehensive body of
human rights protections. The United States played a significant role in
drafting those 'foundational insﬁ'uments.

The United States is equally proud to have actively participated in
the process to transform the human rights and fundamental freedoms
referred to in those founding instruments into the legally binding treaty
obligations eiaborate'd in the Covenant. This is particularly true in light of
the parallels between the rights and freedoms protected under the U.S.
Constitution, including its Bill of Rights and subsequent amendments, and
the human rights and fundamental freedoms protected under the Covenant.
Many of the most cl“;erished rights protected by the U.S. Constitution, such
as freedom of religion, speech, press, and assembly, the right to trial by jury,
the prohibition on unreasonable searches and seizures, and the prohibition on
cruel and unusual punishments, also find expression and protection in the
Covenant. |

As a general matter, the Iegalh framework within the United States to

implement the Covenant that was described in the U.S. Initial Report
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remains essentially unchanged. This is particularly the case in those areas
where U.S. laws or practice that so unequivocally prohibit conduct
addressed by the Covenant are so firmly settled that. there are no noteworthy
developments fo report.

The U.S. report extensively updates our Initial Report on the.major
developments related to the human rights and fundamental freedoms
protécted by the Covenant, including new laws, jurisprudénce, policies and
programs that expand protections in various areas and provide refnedieq for
Violz;tions of the protected rights. Our report also describes a large number
‘of important judicial decisions by U.S. courts -- including a significant
number of decisions by the U.S. Supreme Court -- which may be of iﬁtérest
to the Committee.

Of course, the United States has also confronted new challenges as we

have sought to respect individual rights in accordance with the Constitution

and U.S. law, including our international treaty obligations while also
fulfilling ou‘r duty to protect the public welfare and national security. In this
context, | would like to say a word about the attacks of September 11, 2001,
which posed unprecedented challenges for my country. The United States
was forced to confront a new threat — that of large-scale armed attacks by an

international terrorist group directed against U.S. territory. The U.S.
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overhauled its law enforcement efforts and took critical measures to secure
its territory against further attacks. Congress revised many U.S. laws to
ensure that they effectively addressed this new threat. These measures were
accomplished in a manner consistent with the Constitution and U.S. law,
incil-,lding our international treaty oingatidns.

In appearing before the Committee this week, my delegation is well
aware of the intense international interest about a wide range of issues
relating to the actions of the United States ogtside of its territory.

As we have explained before, the United States believes that the law
| of: armed conflict — international humanitarian law ,..,. provides the proper

legal framework regarding some of the questions raised by the Committee.

% 4k

+

In addition, it is the long-standing view of the United States that the
Covenant by its very terms does not apply outside of the territory of a State
Party. We are aware of ﬁhe views of members of this Committee regarding
the extraterritorial application of the Covenant, including the Committee’s
General Comment No. 31. While we have great respect for the Committee’s
views, as the Committee is aware, the United States has a principled and
long-held view that the Covenant applies only to a State Party’s territory. It

is the long-standing view of my government that applying the basic rules for
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the interpretation of treaties described in the Vienna Convention-on the Law
of Treaties leads to the conclusion that the language in Article 2(1)
establishes that States Parties are required to respect and ensure the rights in
the Covenant only to individuals who are BOTH within the territory of a
State Party and subject to its jurisdiction. First, this interpretation is
confirmed by the ordinary meaning of the treaty text. Article 2(1) of the
Covenant states explicitly that State Parties are required to respect and
ensure the rights in the Covenant to all individuals, and I quote, “within its
territory and subject to its jurisdiction.”

Additionally, this plain meaning of the treaty language is also
confirmed by the Covenant’s negotiating record. The negotiating record of
the Covenant makes clear that the inclusion of the reference to "within its
territory” in Article 2(1) was adopted as a result of a proposal made over
fifty years ago by U.S. delegate Eleanor Roosevelt -- spéciﬁcally to ensure
that States Parties would not be obligated to implement the Covenant outside
their territories. Mrs. Roosevelt emphasized that the United States was
“particularly anxious” that it not assume “an obligation to ensure the rights
recognized in it to the citizens of countries under United States occupation”
or in what she characterized as “leased territory” outside the territorial

boundaries of a State Party. She further explained: “An illustration would be
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the occupied territories of Germany, Austria and Japan: persons within those
countries were subject to the jurisdiction of the occupying States in certain
respects, but were outside the scope of legislaﬁon of those States.” Several
dglegations spoke out against the proposed U.S. amendment at the time,
arguing that a nation should guarantée .fundamental rights to its citizens
outside of its territorial boundaries as well as within them. They suggested
that the “and” in the U.S. amendment should be replaced with the word “or.”
However, the U.S. amendment to change the text to the current formulation
of Article 2 was adopted at the 1950 session by a vote of 8 in favor and 2
opposed, with 5 abstentions. Subsequent efforts to delete the phrase “within
its territory” were also defeated. Accordingly, as State Department Legal
Adviser Conrad Harper explained to this Committee in 1995, -the.words
;‘Withil‘l its territory” had been debated and were added by vote. The clear
understanding emerged that such wording limited the State Party’s
obligations to within its territory. Thus the territorial limitation in Article 2,
far from being inconsistent with the object and purpose of the treaty, reflects
the clear and expressed intention of those countries that negotiated the
instrument.

Accordingly, to those who suggest that the U.S. interpretation

regarding the scope of the treaty is new or novel, I must say that this is
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simply not fair or correct. This has been the U.S. position for more than 55
years.

Although we explained the U.S. interpretation of the territorial scope
of the Covenant in great detail in Annex 1 of the report, I have re;iterated and
expanded upon it here for two reasons. First, because the United States_is
committed to upholding its Covenant obligations, it is important for the
United States to be clear on when those obligations apply. Let me be clear:
while the US obligations under the Covenant do not apply outside of U.S.
territory, it is important to recall that there is a body of both domestic and
international law that protects individuals outside U.S. territory.
Furthermore, as a matter of domestic U.S. cénstitutional law, U.S. citizens
enjoy a wide range of constitutional protections outside of U.S. tgrritory.

Second, clarifying our position on the scope of the Covenant, we
hope, is useful in explaining our responses to this Committee’s questions
relating to military operations outside the territory of the United States. In
keeping with the approach we took in drafting the U.S. report, and in light of |
our principled and longstanding view on the scope and application of U.S.
obligations under the Covenant, the United States has not included in its
formal response to the Committee’s wﬁtten questions information regarding -

activities outside of its territory or governed by the law of armed conflict.
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As a courtesy, we provided this Committee with information we provided
this May to the Committee Against Torture on these issues. While
preserving the legal position of the United States, we seek to be responsive
to the Committee’s questions. We hOpc; that the Committee will respect our
efforts to focus this hearing on the issués falling squarely within the scope of
the Covenant. |
* & %k

In retﬁming to matters involving our implementation of the
Covenant within the United States, we hope that our Initial Report and our
Second and Third Periodic Report have explained in detail the way in which
the United States robustly implements its obligations under the Covenant.
We cherish our vigorous democratic processes — which benefit from -
comprehensive freedoms of speech, assembly and the press -- our strong and
independent judicial system, and our well established body of constitutional,
statutes and common law designed to protect civil and pt;litical rights.
Perhaps to a greater extent than in any other country, people in the United
States share a culture and history of challenging their government through
judicial processes. Itis, thus, nota coincidence that many of the authorities
referred to in our report stem from litigation and from decisions of the

United States Supreme Court and other courts. Indeed, in many cases, the

UNCLASSIFIED

L0455



UNCLASSIFIED
10

protections afforded by the U.S. Constitution extend beyond the protections
afforded by the Covenant. For example, as the United States noted in its
Initial Report to the Committee in 1994, “Under the First Amendment,
opinions and speech are protected, categorically, without regard to content.
Thus, the right to engage in propaganda of war is as protected as the right to
advocate pacifism, and the advocacy of hatred as protected as the advocacy
of fellowship.” Similarly, people in the United Stétes enjoy freedom to
exercise their religion that extends beyond the requirements of the Article 18
of the Covenant. In his opening remarks, Assistant Attorney General Wan
Kim will briefly address the active measures taken by the Department of
Justice to‘zealously protect constitutional rights within the United States and
enéure equal protectioﬁ for all.

While we work to implement the Covenan’; at home, the United
States has continued its steadfast efforts to promote respect for human rights
around the world. In keeping with its own history and a long-standing
commitment to promote human rights around the world, the United States
devotes considerable resources to assistance to other nations in pursuit of
these objectives. In 2006, for example, my government is spending 1.4
billion dollars on programs and activities to advance democracy

internationally. A considerable portion of those resources is focused

10
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specifically on the promotion of human rights. That is also a record of
which we are proud, and a tradition we intend to continue.
¥ & %

As citizens of the United States, we‘have much to be proud of in our
civil rights achievements at home and our efforts in promoting human rights
abroad. But as citizens of the United States we also hold ourselves to a very
high standard and recognize that there is always more work to be done to
safeguard human rights. We also recognize that along with the role the
United States plays in the international system come conﬁnuing — indeed,
never-ending — responéibiiities. We look forward to continuing our dialogue
with the Committee on these important issues. |

& ok

‘At this time, I would like to introduce my colleague from the U.S.
Department of Justice, Assistant Attorney General for Civil Rights, Wan
Kim, who overseas the important work of the Departmént of Justice in

enforcing federal civil rights laws.

1t
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The Convention is the product of 5 formal negotiating sessions at the Commission
on Human Rights beginning in 2003 and chaired by the French.

o It was developed at the initiative of Latin American countries to respond
to. governmentally sanctioned disappearances and murders of political
opposition in the 1970s and 80s. -

o NGOs .and families of the disappeared were very engaged in the
negotiations, -
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o The United States delepation participated in the negotiations to oppose proposals
that would have made the treaty more unacceptable. We involved DOD and DOJ
in this process. A :

’

e The US has expressed its views on this Convention in various documents made

publicly available, including. at the Human Rights Council in June, during the -

course of negotiations, and in our Closing Statement delivered at the conclusion

" of the negotiations in October 2005. |
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/ “Taking note of Human Rights Council resolution 2006/1 dated MM, e B5
29 June 2006, by which the Council adopted the International

Convention for the Protection of All Rerspns|from Enforced

Disappearance, B5

“The General Assembly,

“1, the Council’s adoption of the International @
Convention forthe Protection of All Persons from Enforced

isappearance;

“2, Adogts and opens for signature, ratification and

accession the International Convention for the Protection of All

Persons from Enforced Disappearance, the text of which is annexed to

tl\ﬁs resolution;

“3.  Recommends that the Convention be opened for

signature at a-signing ceremony in Paris.”
4

21st meeting
29 June 2006
[Adopted without a vote.]

Annex

INTERNATIONAL CONVENTION FOR THE PROTECTION
OF ALL PERSONS FROM ENFORCED DISAPPEARANCE

Preamble
The States Parties to this Convention,

Considering the obligation of States under the Charter of the United Nations to
promote universal respect for, and observance of, buman rights and fundamental

freedoms,
Having regard to the Universal Declaration of Human Rights,

Recalling the International Covenant on Economiic, Social and Cultural
Rights, the International Covenant on Civil and Political Rights and all other relevant

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: ARCHIE M BOLSTER

DATE/CASE ID: 30 JUL 2009 200706444 - UNCLASSIFIED
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international instruments in the fields of human rights, humanitarian law and

international criminal law, -

Recalling the Declaration on the Protection of All Personé from Enforced
Disappearance adopted by the General Assembly of the United Nations in its
resolution 47/133 of 18 December 1992, -

Aware of the extreme seriousness of enforced disappearance, which
. constitutes a crime and, in certain circumstances defined in international law, a crime

against humanity,

Determined to prevent enforced disappearances and to combat impunity for

the crime of enforced disappearance,

Considering the right of any person not to be subjected to enforced
disappearance, the right of victims to justice and to reparation, _ .

Affirming the right of any victim to know the truth about the circumstances of |
an enforced disappearance and the fate of the disappeared person, and the right to

freedom to seek, receive and impart information to this end,
Have agreed us follows:.
PART I

Arﬁcl_e. 1

1. No one shall be subjected to enforced disappearance.

. : . B5
2. No exceptional circumstances whatsoever, whether a state of war or a threat of
war, internal political instability or any other public emergency, may be invokedasa |
justification for enforced disappearance.
Article 2
. B5

{EGE thie purposes of this Convention, enforced disappearance is considered to
- be thp:grrcst, ‘detention, abduction or any other form of de;irivation of liberty -
i committed by agents of the State or by persons or groups of persons acting with the

¥ authotization, support or acquiescence of the State, followed by a refusal to
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g ﬁacknowladgc the deprivation of liberty or by concealment of the fate or whereabouts
of: the disappeared person, which place such a person outside the protectmn of the

laW.
I Tt hbd
';é?""

~ Article 3
Each State Party shall take appropriate measures to investigate acts defined in

article 2 committed by persons or groups of persons acting without the authorization,
support or acquiescence of the State and to bring those responsible to justice.

Article 4

Each State Party shall take the necessary measures to ensure that enforced

disappearance constitutes an offence under its criminal law.
Article §

. The widespread or systematic practice of enforced disappearance constitutes a
crime against humanity as defined in applicable international law and shall attract the

consequences provided for under such applicable international law.
Article 6

1. Each State Party shall take the necessary measures to hold criminally

responsible at least:

(@)  Any person who commits, orders, solicits or induces the commission
of, attempts to commit, is an accomplice to or participates in an enforced

disappearance;
_ () A superior who:

)] Knew, or consciously disregarded information which clearly
indicated, that subordinates under his or her effective authority
and control wete committing or about to commit a crime of

enforced disappearance;

UNCLASSIFIED
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(i) Exercised effective responsibility for and control over activities
which were concerned with the crime of enforced

disappearance; and

(i#) Faited to take all necessary and reasonable measures within his
or her power to prevent or repress the commission of an
enforced disappearance or to submit the matter to the

competent authorities for investigation and prosecution;

{¢)  Subparagraph (b} above is without prejudice to the higher standards of
responsibility applicable under relevant international law to a military commander or

to a person effectively acting as a military commander.

2. No order or instruction from any public authority, civilian, military or other,

may be invoked to justify an offence of enforced disappearance.
Article 7

L Each State Party shall make the offence of enforced disappearance punishable

by appropriate penalties which take into account its extreme seriousness.
2. Each State Party may establish:

(@) Mitigating circumstances, in particular for persohs who, having been
implicated in the commission of an enforced disappearance, effectively contribute to
Bringing the disappeared person forward alive or make it possible to clarify cases of

" enforced disappearance or to identify the perpetrators of an enforced disappearance;

() . Without prejudice to other criminal procedures, aggravating

circumstances, in particular in the event of the death of the disappeared person or the

commission of an enforced disappearance in respect of pregnant women, minors,

persons with disabilities or other particularly vulnerable persons. '
Article 8

Without prejudice to article 5,
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1. A State Party which applies a statute of limitations in respect of enforced

disappearance shall take the necessary measures to ensure that the term of limitation '

for criminal proceedings: ' : i

(@  Isof long duration and is proportionate fo the extreme seriousness of

this offence; .

()  Commences from the moment when the offence of enforced :

disappearance ceases, taking into account its continuous nafure.

2. Each State Party shall guarantee the right of victims of enforced disappearance

1o an effective remedy during the term of limitation.

Article 9 BS

I Each State Party shall take the necessary measures to establish its competence

to exercise jurisdiction over the offence of enforced disappearance:

(&)  When the offence is committed in any territory under its jurisdiction or

on board a ship or aircraft registered in that State;
() When the alleged offender is one of its nationals;

(¢)  When the disappeared person is one of its nationals and the State Party

considers it appropriate.
. B5

2 *ﬂEach State:Paity shall'likewise take-such measures:as may: bexnecessmy to .
gstablish ifs competence to exercise jurisdiction over the offence of; enforced
disappearance when the alleged offender is-present in any territory, under its .

, jurisdiction, uness it extradites or surrenders him or her to another State in

accordance with its international obligations or surrenders him or kerto an

international criminal tribunal whose jurisdiction it has.recognized.

3. This Convention does not exclude any additional criminal jurisdiction

exercised in accordance with national law,
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 Article 10

1. Upon being satisfied, after an examination of the information available to it,
that the circumstances so warrant, any State Party in whose tefritory a person
suspected of having committed an offence of enforced disappearance is present shall
take him or her into custody or take such other legal measures as are necessary to’
ensure his or her presence. The custody and other légai measures shall be as provided
for in the law of that State Party but may be maintained only for such time as is
necessary to ensure the person’s presence at criminal, surrender or extradition

proceedings.

2. A State Party which has taken the measures referred to in paragraph 1 shall
immediately carry out a preliminary inquiry or investigations to establish the facts. It
shall notify the States Parties referred to in article 9, paragraph 1, of the measures it
has taken in pursuance of paragraph 1 of this article, including detention and the
circumstances warranting detention, and of the findings of its preliminary inquiry or

its investigations, indicating whether it intends to exercise its jurisdiction,

3. Any person in custody pursuant to paragraph 1 may communicate immediately
with the nearest appropriate representative of the State of which he or she isa
 national, or, if he or she {s a stateless person, with the representative of the State

where he or she usually resides.
Article 11

1. The State Party in the territory under whose jurisdiction a person alleged to
have committed an offence of enforced disappearance is found shall, if it does not
extradite that person or surrender him or her to another State in accordance with its
international obligations or surrender him or her to an international criminal tribunal
.who_se jurisdiction it has recognized, submit the case to its competent authoritiés for

the purpose of prosecution.

2. These authorities shall take their decision in the same manner as in the case of
any ordinary offence of a serious nature under the law of that State Party. In the cases

referred to in article 9, paragraph 2, the standards of evidence required for pr(;sécution
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and conviction shall in no way be less stringent than those which apply in the cases

referred to in article 9, paragraph 1.

3. Any person against whom px;oceedings are brought in connection with an
offence of enforced disappearance shall be guaranteed fair treatment at all stages of
the proceedings. Any person tried for an offence of enforced disappearance shall
benefit from a fair trial before a competent, independent and impartial court or

tribunal established by law.
Article 12 |

I Each State Party shall ensure that any individual who alleges that a person has
been subjected to enforced disappearance has the right to report the facts to the
cmi:petent authorities, which shall examine the allégation promptly and impartially
and, where necessary, undertake without defay a thorough and impartial investigation.
Appropriate steps shall be taken, where necessary, 10 ensure that the complainant,
witnesses, relatives of the disappeared person and their defence counsel, as well as
persons participating in the investigation, are protected against all ill-treatment or

intimidation as a consequence of the complaint or any evidence given.

2. Where there are reasonable grounds for believing that a person has been
subjected to enforced disappearance, the authorities referred to in paragraph 1 shall

undertake an investigation, even if there has been no formal complaint.
3. . Each State Patty shall ensure that the authorities referred to in paragraph 1:

(&) Have the necessary powers and resources to conduct the investigation
effectively, including access to the documentation and other information relevant to

their investigation;

(b))  Have access, if necessary with the prior auﬁwri.zaticn of a judicial
authority, which shall rule promptly on the matter, to any place of detention or any
other place where there are reasonable grounds to believe that the disappeared persen

may be present.

4. Each State Party shall take the necessary measures fo prevent and sanction acts

that hinder the conduct of an investigation. It shall ensure in particular that persons
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suspected of having committed an offence of enforced disappearance are not in a
position to influence the progress of an investigation by means of pressure or acts of
intimidation or reprisal aimed at the complainant, witnesses, relatives of the
disappeared person or their defence counsel, or at bersons participating in the

investigation.
Article 13

L For the purposes of extradition between States Parties, the offence of enforced
disappearance shall not be rega}ded as a political offence or as an offence connected

with a political offence or as an offence inspired by political motives. Accordingly, a
request for extradition based on such an offence may not be refused on these grounds

alone,

2. The offence of enforced disappearance shall be deemed to be included as an
extraditable offence in any extradition treaty existing between States Parties before

the entry into force of this convention.

3. States Parties undertake to include the offence of enforced disappearance as an
extraditable offence in any extradition treaty subsequently to be concluded between

them.

4. If a State Party which makes extradition conditional on the existence ofa
treaty receives a request for extradition from another State Party with which it has no
extradition treaty, it may consider this Convention as the necessary legal basis for

extradition in respect of the offence of enforced disappearance.

5. States Parties which do not make extradition conditional on the existence of a
{reaty shall recognize the offence of enforced disappearance as an extraditable offence

between themselves.

6. Extradition shal), in all cases, be subject to the conditions provided for by the
law of the requested State Party or by applicable extradition treaties, including, in '
particular, conditions relating to the minimum penalty requirement for extradition and
the grounds upon which the requested State Party may refuse extradition or make it

subject to certain conditions.
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7. Nothing in this Convention shali be interpreted as imposing an obligation to
extradite if the requested State Party has substantial grounds for believing that the
request has been made for the purpose of prosecuting or punishing a pérson on
account of that person’s sex, race, religion, nationality, ethnic origin, political
opinions or membership of a particular social group, or that compliance with the

request would cause harm to that person for any one of these reasons.
Article 14

1. States Parties shall afford one another the greatest measure of mutual legal
assistance in connection with criminal proceedings brought in respect of an offence of
enforced disappearance, including the supply of all-evidence at their disposal that is

necessary for the proceedings.

2. Such mutual legal assistance shall be subject to the conditions provided for by
the domestic Iaw of the requested State Party or by applicable treaties on mutual legal
assistance, inchuding, in particular, the conditions in relation to the grounds upon
which the requested State Party may refuse to grant mutual legal assistance or may

make it subject to conditions.
Article 15

States Parties shall cooperate with each other and shall afford one another the
greatest measure of mutual assistance with a view to assisting victims of enforced
disappéarance, and in searching for, locating and releasing disappeared persons and,
in the event of death, in exhuming and identifying ;chem and returning their remains.

Article 16

1. No State Party shall expel, return (“reféuler”}, surrender or extradite a person
to another State where there are substantial grounds for believing that he or she would

be in danger of being subjected to enforced disappearance.

2. For the purpose of determining whether there are such grounds, the competent
authorities shall take into account all relevant considerations, including, where

applicable, the existence in the State concerned of a consistent pattern of gross,
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flagrant or mass violations of human rights or of sericus violations of international

humanitarian law.
Article 17
1. No one shall be held in secret detention.

2. Without prejudice to other international obligations of the State Party with
regard to the deprivation of liberty, each State Party shall, in its legislation:

(@)  Establish the conditions under which orders of deprivation of liberty

may be given;
(#)  Indicate those authorities authorized to order the deprivation of liberty;

(¢)  Guarantee that any person deprived of liberty shall be held solely in
officially recognized and supervised places of deprivation of liberty;

(d)  Guarantee that any person deprived of liberty shail be authorized to
commaunicate with and be visited by his or her fatily, counsel or any other person of
his or her choice, subject only to the conditions established by law, or, ifheorsheisa
foreigner, to communicate Wwith his or her consular authorities, in accordance with

applicable international law;

(¢)  Guarantee access by the competent and legally authorized aunthorities
and institutions to the places where persons are deprived of liberty, if necessary with

prior authorization from a judicial authority;

] Guarantee that any person deprived of liberty or, in the case ofa
suspected enforced disappearance, since the person depri{red of libcrty is not able to
exercise this right, any persons with a legitimate interest, such as relatives of the
person deprived of liberty, their representatives or their couxisel, shall, in all
. circumstances, be entitled fo take proceedings before a court, in order that the court

may decide without delay on the 1awfuln:3§s of the deprivation of liberty and order the

person’s release if such deprivation of liberty is not lawful,

3. Each State Party shall assure the compilation and maintenance of one or more

_ up-to-date official registers and/or records of persons deprived of liberty, which shall
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be made promptly available, upon request, to any judicial or other competent
authority or institution authorized for that purpose by the law of the State Party
concerned or any relevant international legal instrument to which the State concerned

is a party. The information contained therein shall include, as a minimum:
(@)  The identity of the person deprived of liberty; -

(&) ' The date, time and place where the person was deprived of liberty and
the identity of the authority that deprived the person of liberty;

(¢  The authority that ordered the deprivation of liberty and the grounds
for the deprivation of liberty;

()  The authority responsible for supervising the deprivation of liberty;

(¢)  The place of deptivation of liberty, the date and time of admission to
- the place of deprivation of liberty and the authority responsible for the place of
deprivation of liberty;

7] Elements relating to the state of health of the person deprived of
liberty;
(g)  Inthe event of death during the deprivation of liberty, the

circumstances and cause of death and the destination of the remains;

(%  The date and time of release or transfer to another place of detention,
the destination and the authority responsible for the transfer.

Article 18

A

L Subject to articles 19 and 20, each State Party shall guarantee to any person
with a legitimate interest in this information, such as relatives of the person deprived
of liberty, their representatives or their counsel, access to at least the following

information:
(¢)  The authority that ordered the deprivation of liberty;

() The; date, time and place where the person was deprived of liberty and
admitted to the place of deprivation of liberty;
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(¢}  The authority résponsible for supervising the deprivation of liberty;

- (d)  The whereabouts of the person deprived of liberty, including, in the
event of a transfer to another place of deprivation of liberty, the destination and the

authority responsible for the transfer;
(¢)  The date, time and place of release;

(i  Elements relating to the state of health of the person deprived of
liberty; - '
{g)  Inthe event of death during the deprivation of liberty, the

circumstances and cause of death and the destination of the remains.

2. Appropriate measures shall be taken, where necessary, to protect the persons
referred to in paragraph 1, as well as persons participating in the investigation, from
any ill-treatment, intimidation or sanction as a result of the search for information

concerning a person deprived of liberty.

Article 19

1. Personal information, including medical and genetic data, which is collected :

and/or transmitted within the framework of the search for a disappeared person shall
not be used or made available for purpbses other than the search for the disappeared
person. This is without prejudice to the use of such information in criminal
proceedings relating to an offence of enforced disappearance or the exercise of the

right to obtain reparation.

2. The collection, processing, use and storage of personal information, including -

medical and genetic data, shali not infringe or have the effect of infringing the human
rights, fungiémental freedoms or human dignity of an individual.

Article 20

1. Only where a person is under the protection of the law and-the deprivation of
liberty is subject to judicial control may the right to information referred fo in article
.18 be restricted, on an exceptional basis, where strictly necessary and where provided

for by law, and if the transmission of the information would adversely affect the
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privacy orsafety of the person, hinder a criminal investigation, or for other equivalent
reasons in accordance with the law, and in conformity with applicable international
Jaw and with the objectives of this Convention. In no case shall tl;gere be restrictions
on the right to information referred to in article 18 that could constitute conduct

defined in article 2 or be in violation of article 17, paragraph 1.

2. ‘Without prejudice to consideration of the lawfulness of the deprivation of a
person’s liberty, States Parties shall guarantee 1o the persons referred to in article 18,
paragraph 1, the right to a prompt and effective judicial remedy as a means of
obtaining without delay the information referred to in article 18, paragrapb 1. This
right to a remedy may not be suspended or restricted in any circumstances.

Arficle 21

" Each State Party shall take the necessary measures to ensure that persons
deprived of liberty are released in a manner permiiting reliable verification that they
have actually been released. Bach State Party shall also take the necessary measures
to assure the physical integrity of such persons and their ability to exercise fully their
rights at the time of release, without prejudice to any obligations to which such :

persons may be subject under national law.

Article 22 - . L
B5

Without prejudice to article 6, each State Party shall take the necessar_y

. measures to prevent and impose sanctions for the following conduct:

(@)  Delaying or obstructing the remedies referred to in article 17,
- paragraph 2 {f), and article 20, paragraph 2; ' '

(b)  Failure to record the deprivation of liberty of any person, or the
recording of any information which the official responsible for the official régister

knew or should have known to be inaccurate;

(¢)  Refusal to provide information on the deprivation of liberty ofa
person, or the provision of inaccurate information, even though the legal requirements

for providing such information have been met.
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Article 23

1. Each State Party shall ensure that the training of law enforcement personnel,
civil o military, medical personnel, public officials and other persons who may be
involved in the custody or treatment of any person deprived of liberty includes the
necessary education and information regarding the relevant provisions of this

Convention, in order to:
(s)  Prevent the involvement of such officials in enforced disappearances;

()  Emphasize the importance of prevention and investipations in relation

to enforced disappearances;

(¢)  Ensure that the urgent need to resolve cases of enforced disappearance

is recognized.

‘9. Each State Party shall ensure that orders or instructions prescribing,
" authorizing or encouraging enforced disappearance are prohibited. Each State Party
shall guarantee that a person who refuses to obey such an order will not be punished.

3. Fach State Party shall take the necessary measures to ensure that the persons
referred to in paragraph 1 who have reason to believe that an enforced disappearance
has oceurred or is planned report the matter to their superiors and, where necessary, to

the appropriate authorities or bodies vested with powers of review or remedy.

\

Article 24

1. For the purposes of this Convention, “victim” means the disappeared person

and any individual who has suffered harm as the direct result of an enforced

disappearance.

2. Each victim has the right to know the truth regarding the circumstances of the
enforced disappearance, the progress and results of the investigation and the fate of
the disappeared person. Each State Party shall take appropriate measures in this

regard.
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3. Bach State Party shall take all appropriate measures to search for, locate and
‘release disappeared persons and, in the event of death, to locate, respect and return

their remains.

4, Each State Party shall ensure in its legal system that the victims of enforced -
disappearance have the right to obtain reparation and prompt, fair and adequate

compensation.

5. The right to obtain reparation referred to in paragraph 4 covers material and

moral damages and, where appropriate, other forms of reparation such as:
(@)  Restitution;
(5)  Rehabilitation;
(¢©)  Satisfaction, including restoration of dignity and rcputatic;n;
(@)  Guarantees of non-repetition.

6. Without pfejudice 1o the obligation to continue the investigation until the fate,
of the disappeared person has been clarified, each State Party shall take the '
appropriate steps with regard to the legal situation of disappeared persons whose fate
has not beeh clarified and that of their relatives, in fields such as social welfare,

financial matters, family law and property rights.

7. Each State Party shall guarantee the right to form and participate freely in
organizations and associations concerned with attempting to establish the
circumstances of enforced disappea:azioe;; and the fate of disappeared persons, and to’

assist victims of enforced disappearance.
Article 25

1. Each State Party shall take the necessary measures o prevent and punish

under its criminal law:

(@)  The wrongful removal of children who are subjected to enforced

disappearance, children whose father, mother or legal guardian is subjected to
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enforced disappearance or children born during the captivity of a mother subjected to ™~

enforced disappearance; -

(6) . The falsification, concealment or destruction of documents attesting to -

the true identity of the children referred to in subparagraph (a). -

2. Each State Party shail take the necessary measures to search for and identify
the children referred to in paragraph I (a) and to return them to their families of
otigin, in accordance with legal procedures and applicable international agreements.

3. States Parties shall assist one another in searching for, identifying and locating

the children referred to in paragraph 1 (a).

4. Given the need to protect the best interests of the children referred to in
paragraph 1 (a) and their right to preserve, or to have re-established, their identity,. .
including their nationality, name and family relations as recognized by law, States
Parties which recognize a system of édoption or other form of placement of children
shail have legal procedures in place to review the adoption or placement procedure,
and, where appropriate, to annul any adoption or placement of children that originated

in an enforced disappearance.

5. In all cases, and in particular in all matters relating to this article, the best
interests of the child shall bé a primary consideration, and a child who is capable of
forming his or hei- own views shall have the right to express those views freely, the
views of the child being given due weight in accordance with the age and maturity of
the child. . '

PART I
Article 26

I A Committee on Enforced Disappearances (hereafter refgrred to as “the
Committee”) shall be established to carry out the functions provided for under this
Convention. The Committee shall consist of 10 experts of high moral character and
recognized competence in the field of human rights, who shall serve in their personal
capacity and be independent and impartial. The members of tlic Comn;ittee shaltbe
elected by the States Parties according to equitable geogrzéphicai distribution. Due
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account shall be taken of the usefulness of participation in the work of the Committec

by persons having relevant iegal experience and to balanced gender representation.

2. The members of the Committee shall be elecfed by secret ballot from a list of
persons nominated by the States Parties from among their nationals, at biennial
meetings of States Parties convened by the Sepretary-Generai of the United Nations
for this purpose. At those meetings, for which two thirds of the States Parties shall
constitute a quorum, the persons elected to the Committee shal! be those who obtain
the {argest number of votes and an absolute majority of votes of the representatives of

States Parties present and voting.

3. ‘The initial election shall be held no later than six months after the date of entry
into force of this Convention. Four months before the date of each election, the
Secretary-Gengeral of the United Nations shall address a letter to the States Parties
inviting them to submit nominations witt-lin three months. The Secretary-General
shall prepare a list in alphabetical order of all persons thus nominatéd, indicating the
State Party which nominated each candidate, and shall submit this listto all -

States Parties. | -

4. The members of the Committee shall be elected for a term of four years. They
shall be eligible for re-clection once. However, the term of five of the members
elected at the first election shall expire at the end of two years; immediately after the
first election, the nafncs of these five members shall be chosen by lot by the chairman

of the meeting referred to in paragraph 2 of this article.

5. Ifamember of the Committee dies or resigns or for any other reason can no
longer perform his or her committee duties, the State Party which nominated him or
her shall, in accordance with the criteria set out in paragraph 1 of this article, appoint
another candidate from among its nationals to serve out his or hcr term, subject to the
approval of the ma}orlty of the States Parties. Such approval shall be considered to
have been obtained unless half or more of the States Parties respond negatively within
six weeks of having been mformed by the Secretary-General of the United Nations of

the proposed appomtment

6. The Committee shall establish its own rules of procedure.
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7. The Sécretary-Generai of the United Nations shall provide the Committee with
the necessary means, staff and facilities for the effective performance of its functions.
The Secretary-General of the United Nations shall convene the initial meeting of the:

Committee.

8. The members of the Committee shail be entitled to the facilities, privileges
"and immunities of experts on mission for the United Nations, as laid down in the
relevant sections of the Convention on the Privileges and Immunities of the United

Nations.

9. Each State Party shall cooperate with the Committee and assist its members in
the fulfilment of their mandate, to the extent of the Committee’s functions that the

State Party has accepted.
Article 27

A Conference of States Parties will take place at the earlicst four years and at
the latest six years following the entry into force of this Convention to evaluate the
functioning of the Committee and to decide; m accordance with the procedure
desctibed in article 44, paragraph 2, whether it is appropriate to transfer to another
body - without excluding any possibility - the monitoring of this Convention, in

- accordance with the functions defined in articles 28 to 36.

Article 28

1. . Inthe framework of the compcltencies granted by this Convention, the
Committee shall cooperate with all relevant crgans, offices and specialized agencies
and funds of the United Nations, with the treaﬁ bodies instituted by intérnational
instruments, with the special prdcedure's of the United Nations and with the relevant
regional intergovernmental organizations or bodies, as well as with all relevant State
institutions, agencies or offices working toward the protecti.on of all persons against

enforced disappearances.

2. As it discharges its mandate, the Committee shall consult other treaty bodies
instituted by relevant international human rights instruments, in particutar the Human

Rights Committee instituted by the International Covenant on Civil and Political
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Rights, with a view to ensuring the consistency of their respective observations and

recommendations.
Article 29

1.~ FEach State Party shall submit to the Committee, through the Secretary-General
of the United Nations, a report on the measures taken to give effect to its obligations
under this Convention, within two years after the éntry into force of this Convention

for the State Party concerned.

2. The Secretary-General of the United Nations shall make this report available
to all States Parties. '

3. Each report shall be considered by the Committee, which shall issue such
comménts, observations or recommendations as it may deem appropriate. The
comments, observations or recommendations shall be communicated to the State
Party concerned, which may respond to them, on its own initiative or at the reﬁuest of

the Committee.

4, The Committee may also request States Parties to provide additional

information on the implementation of this Convention.
Article 30

1. A request that a disappeared person should be sought and found may be
submitted to the Committee, as a matter of urgency, by relatives of the disappeared
person or their legal representatives, their counsel or any person authorized by them,

as well as by any other person having a legitimate-interest.

2. If the Committee considers that a request for urgent action submitted in

pursuance of paragr:iph 1:
(@) Isnot manifestly unfounded;

(4)  Does not constitute an abuse of the right of submission of such

requests;
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(¢}  Hasalready been duly presented to the competent bodies of the State

Party concerned, such as those authorized to undertake investigations, where such a

possibility exists;
(d) s not incompatible with the provisions of this Convention; and

(¢}  The same matter is not being examined under another procedure of

international investigation or settiement of the same nature;

it shall request the State Party concerned to provide it with information on the

situation of the persons sought, within a time limit set by the Committee.

3. Inthe light of the information provided by the State Party concerned in
accordance with paragraph 2, the Committee may transmit recommendations to the
State Party, including a request that the State Party should take all the necessary
measures, including interim measures, to locate and protect the person concerned in
accordance with this Convention and to inform the Committee, within a specified
period of time, of measures taken, taking into account the urgency of the situation.
The Committee shall inform the pérson submitting the urgent action request of its

- recommendations and of the information provided to it by the State as it becomes

available.

4.  The Committec shall continue its efforts to work with the State Party ,
concerned for as long as the fate of the person sought remains unresolved. The person

presenting the request shall be kept informed.
Article 31

1. A State Party may at the time of raification of this Convention or at any time
afterwards declare that it recognizes the competence of the Committee to receive and
consider communications from or on behalf of individuals subject to itsjurisdiciion
claiming to be victims of a violation by this State Party of provisions of this
Convention. The Conunittee shall not admit any communication concerning a State

Party which has not made such a declaration.

2. The Committee shall consider a communication inadmissible where:
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(@) The communication is anonymous;

()  The communication constitutes an abuse of the right of submission of

such communications or is incompatible with the provisions of this Convention;

(¢)  The same matter is being examined under another procedure of

international investigation or settlement of the same nature; or where

(d)  All effective available domestic remedies have not been exhausted.
This rule shall not apply where the application of the remedies is unreasonably

prolonged.

3. If the Committee considers that the communication meets the requirements set
out in paragraph 2, it shall transmit the communication to the State Party concerned,
requesting it to provide observations and comments within a time limit set by the

Committee,

4. At any time after the receipt of a communication and béforea dctermiﬁation
on the merits has been reached, the Com'mittce may transmit to the State Party
concerned for its urgent consideration a réquest that the State Party will take such
interim measures as may be necessary to avoid possible irreparable damage to the
victims of the alleged violation. Where the Committee exerbises its discretion, this
does not imply a determination on admissibility or on the merits of the

communication.

5. The Committee shall hold closed meetings when examining communications

-under the present article. It shall inform the author of a communication of the

responses provided by the State Party concerned. When the Committee decides to
terminate the procedure, it shall communicate its views to the State Party and to the

author of the communication.
Article 32

A State Party to this Convention may at any time declare that it recognizes the
competence of the Committee to receive and consider communications in which a
State Party claims that another State Party is not fulfilling its obligations under this

Convention. The Committee shail not receive communications concerning a State
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Party which has not made such a declaration, nor communications from a State Party

which has not made such a declaration.
Article 33

1. If the Committee receives liable information indicating that a State Party is
seriously violating the provisions of this Convention, it may, after consultation with
the State Party concemed, request one or more of its members to undertake a visit and

report back to it without delay.

2. The Committee shall notify the State Party concerned, in writing, of its
intention to organize a visit, indicating the composition of the delegation and the
purpose of the visit. The State Party shall answer the Committee within a reasonable

fime.

3. Upon a substantiated request by the State Party, the Committec may decide to

postpone or cancel its visit.

4, If the State Party agrees to the visit, the Committee and the State Party
concerned shall work together to define the modalities of the visit and the State Party
shall provide the Committee with all the facilities needed for the successful

completion of the visit.

5. Following its visit, the Committee shall communicate to the State Party

concerned its observations and recommendations.
Article 34

If the Committee receives information which appears to it to contain well-
founded indications that enforced disappearance is being practised on a widespread or
systematic basis in the territory under the jurisdiction of a State Party, it may, after
seeking from the State Party concerned all relevant information on the situation,
urgently bring the matter to the attention of the General Assembly of the United
Nations, through the Secrcfary—Genera] of the United Nations.
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Article 35

.- The Committee shall have competence solely in respect of enforced

disappearances which commenced after the entry into force of this Convention.

2. If a State becomes a party to this Convention after its enfry into force, the
obligations of that Stat€ vis--vis the Committee shall relate only to enforced
disappearances which commenced afier the entry into force of this Convention for the

State concerned.
Article 36

1. The Committee shall submit an annual report on its activities under this

Convention to the States Partiés and to the General Assembly of the United Nations.

2. Before an observation on‘& State Party is publiéhed in the annual report, the
State Party concerned shall be informed in advance and shall be given reasonable time
fo answer. This State Party may request the publication of its comments or

observations in the report.
PART III
Article 37

Nothing in this Convention shall affect any provisions which are more
conducive to the protection of all persons from enforced disappearance and which

may be contained in:
(@)  The law of a State Party;

(6)  International law in force for that State.

Article 38
1 This Convention is open for signature by all Membér States of the United
Nations.
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2. This Convention is subject to ratification by all Member States of the United
Nations. Instruments of ratification shall be deposited with the Secretary-General of

the United Nations.

3. This Convention is open to accession by all Member States of the United
Nations. Accession shall be effected by the deposit of an instrument of accession

with the Secretary-General of the United Nations.
Article 39

1. This Convention shali enter into force on the thirtieth day after the date of
deposit with the Secretary-General of the United Nations of the twenticth instrument

of ratification or accession.

2. For each State ratifying or acceding to this Convention afier the deposit of the
twentieth instrument of ratification or accession, this Convention shall enter into force
on the thirtieth day after the date of the deposit of that State’s instrument of

ratification or accession.
Article 40

The Secretary-General of the United Nations shall notify all States Members
of the United Nations and all States which have signed or acceded to this Convention

of the following:
() Signatures, ratifications and accessions under #ﬂicic 38;
(b)  The date of entry into force of this Convention under article 39,
Article 41

The provisions of this Convention shall apply to all parts of federal States

without any limitations or exceptions.
Article 42

1. Any dispute between two or more States Parties concerning the interpretation
or application of this Convention which cannot be settled through negotiation or by

the procedures expressly provided for in this Convention shall, at the request of one of
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them, be submitted to arbitration. If within six months from the date of the request for
arbitration the Parties are unable to agree on the organization of the arbitration, any
one of those Parties may refer the dispute to the International Court of Justice by
request in conformity with the Statute of the Court. ‘

2. A State may, at the time of signature or ratification of this Convention or
accession thereto, declare that it does not consider itself bound by paragraph 1 of this
article. The other States Parties shall not be bound by paragraph 1 of this article with
respect to any State Party having made such a declaration.

3, Any State Party having made a declaration in accqrdauce with the provisions
of paragraph 2 of this article may at any time withdraw this declaration by notification
to the Secretary-General of the United Nations.

Article 43

. This Convention is without prejudice to the rprovisions of international
humanitarian law, including the obligations of the High Contracting Parties to the fouy
Geneva Conventions of 12 August 1949 and the two Additional Protocols thereto of

1977, or to the opportunity available to any State Party to authorize the International
Committee of the Red Cross to visit places of detention in situations not covered by

international humanitarian law.
Article 44

1. Any State Party to this Convention may propose an amendment and file it with
the Secfetary—Generai of the United Nations. The Secretary-General shall thereupon
communicate the proposed amendment fo the States Parties 1o this Convention with a
request that they indicate whether they favour a conference of States Parties for the
purpose of considering and voting upon the proposal. In the event that within four
months from the date of such communication at léast one third of the States Parties
favour such a conference, the Seéretaxy—Geﬁerai shall convene the conference under

the auspices of the United Nations.
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2. Any amendment adopted by a majority of two thirds of the States Parties
present and voting at the conference shall be submitted by the Secretary-General of

- the United Nations to ali the States Parties for acceptance,

3. Anamendment adopted in accordance with paragraph 1 of this article shall
enter into force when two thirds of the States Parties to this Convention have accepted

it in accordance with their respective constitutional procedures.

4. When amendments enter into force, they shall be binding on those States
Parties which have accepted them, other States Parties still being bound by the

provisions of this Convention and any earlier amendment which they have accepted.
Article 45

1. This Convention, of which the Arabic, Chinese, English, French, Russian and
Spanish texts are equaily authentic, shall be deposited with the Secretarﬁ(}eneral of
the United Nations.

. 2. The Secretary-General of the United Nations shall transmit certified copies of

this Convention to all States referred to in article 38.
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* The draft International Convention 033§hé Protection
of all Persons against Enforced Disappearances would
prohibit secreét detention and establish a non- = - Z‘;kEZJ

disappearance.

.derogable right not to be subject to an enforced

It ig likely to be adoptéed by consensus by the 47

members of the Human Rights Council this Thursday .

T The Council will transfer the instrument to the United

Nations General Assembly for final adoption at its
upcoming 61°° session this Fall.

Following adoption, the instrument will be open for
signature by States at a signing ceremony to be held

.in Paris.

A binding instrument on disappearances, if it enters
into force, would follow on related provisions in the
International Covenant.on Civil and Political Rights.
{to which the United States is a party} and on the
non-binding Declaration on the Protection of all
Persons against Enforced Dlsappearances, which was
adopted by the UNGA in 1992.

The proposed convéention is the product of five formal
. negotiating sessions at the Commission on Human Rights
- beginning January 2003 which chaired by the French
Ambassador in Geneva Amb. Kessadjian.

enormous  dedication,

. The Chair of the treaty negotiations exhibited

skill and industriousness

throughout the negotiations, which were conducted in
an atmosphere of collegiality and respect.
The Latin and BEU countries provided strong support for

the initiative.

The United States and many other States were active
throughout the negotiations including Japan, Russia,
China, Angola, Algeria, India, Pakistan, Canada and

New Zealand.

Non-governmental organizations and families of the
disappeared were extremely engaged throughout the
negotiations, bearing witness to the crime and
strongly shaping the instrument.

At the same time the United States regrets that the

nego

result 1 a. ¢ nstrume nﬁ.

The United States. has expressed its views on the draft
instrument in various documents made publicly
available including its Written Statement at the HRC
{on the Mission CGeneva website}, a compendium of
textual changes proposed to the instrument during the
course of the negotiations (on the mission Geneva

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORETY: ARCHIE M BOLSTER
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webgite) and in the Closing Statement of the United
states delivered at the conclusion of negotiations in
October 2005 {(reproduced at pages 48-43 of the
official UN Report on the Fifth Negotiating Sesslon)
[John, you have been provided will all these
documents. ]

The United States is not a member of the HRC, and we
take no position on adoption of the 1nstrument by the;

“Touncil.

We will take a position on adoption when the draft
FOMVERTTON IE considered by the tNGRthtsfall
o ToE Kknow what our position will be at the UNGA,
as it will be subject to an inter-agency review
process.

Our legal concerns include an imprecise deflnltlon and -

the inclusion of several criminal law provigions that
would be difficult to implement in a federal system
such as our own. '

Our legal concerns include the following:

o The absence of an express reguirement for
intentionality in the definition. (States
interpret the definition to include an implicit
intent redquirement, as do we.)

o The failure to use an existing treaty body for
monitoring functions. .

o An apparent requirement ‘to.enact an autonomous
crime of enforced disappearance {(which would be
difficult in a State like the United States with
51 criminal jurisdictions).

o A statute of limitations provision that is not.
workable in a federal system.

o A non-refoulement provision that is at odds with

ﬂ) principles of non-refoulement found in the

Refugee Convention and Conventlon against
Torture. '

The draft convention will enter into force upeon

ratification by twenty States.

Were. the United States to become a party, the

Convention would not provide the rules governing

United States policies in the war against Al Qaida, as

Article 43 of the Convention contains an express

international humanitarian law savings clause.

Under Article 43, IHL would provide the rules

governing the war against Al Qaida and would remalin

the lex specialis in situations of armed conflict and
other situations where IHL applies. :
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The United States appreciates the opportunity to address the Human

Rights Council on the Draft Convention for the Protection of all Persons from

Enforced Disappearance, We thank the Chair of the Working Group and all

participants in the Werking Gfoup for focusing attenfion on this serious human

rights violation, although we ‘express disappointment that the draft text of the
Convention, albeit significantly improved from earlier drafts, does not represent the

consensus of all members of the Working Group. The United States has been an

active participant in the Working Group in. each ‘session, and given our steady

~ participation, we are providing our understanding of the intent of States that

participated in the Working Group on a number of core’ issues. We will provide

further, detailed interpretation's when this document comes up for consideration at
the UN General Assemply. We reaffirm and incbz}poraie herein our Closing
Statement at the final session of the Working Group, reproduced at pages .48-4‘9 of
the Working Group Report of the Fifth Session (B/CN.4/2006/57) (“Report™).

We underscore at the outset our view, shared by other délegations, that the
definition of the crime (Article 2) would have beén much improved had it been more
precise aﬁd‘included an explicit requirement for intenti(-mality, particularly the
specific intent to piaée a person outside the protection of the lav;f. The need for
intentio;lality was recegniz;ad by the Chair and recorded in paragraph 96 of the
Report, which states that an intentionality requirement is implieit in the definition
of enforced disappearance, reéognizing that “in no penal system was:s there an .
offense of enforced disappcarancelwithout intent,” vWe agree and réafﬁrm our

upderstanding that under the Convention mens rea is an essential ingredient of the

" UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: JOHN S BLODGETT
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crime under Articles 2, 4, 6 (particularly Article 6(2)), 12(4), 52, 25, & ‘other
articles.

Second th;: United States expresses its intent fo interpret the Right to Truth
in the preamble and in Article 24(2) consistent with the Commission on Human
Rights Resolution on the Right to Truth (2005/66), which states that the right may
be recognized in various legal sygtems (such as our own) as frecdom of information,
‘the right to know, or the right to be informed, and also consistent with the
International Covenant on Civil and Political Rights which spfeaics to the right to
seek, receive and impart information. As noted in our Explanation of Position
delivered ﬁpon adoption of UNCHR resolution 2005/66, the ﬂnited States’ position

¢

" on the right to know has not changed since the {CRC Conference on fhe Missing in

February 2003 as well as at the 28" ICRC/Red Cross Conference in December 2003;

that is, the United Statés is committed to advancing the cause of families deéiing
with fhé problem of missing persons; however, we do not acknewlt;dge any new
international right or obligation in this regard. For the United States? which is not a
party to the 1977 Additional .Protocol I to the Geneva Conventions and has no
obligations vis-a-vis any “right to truth” under Article 32 of that imstrument,
families are informed of the fate of their missing family members based on the
longstanding policy of the United States and not because of Article 32.

Third, thp United States wishes to place on record our understanding of
Article 43 of the draft Convention. We understand this provision te confirm that the
provisions of the law of armed conflict, also called international humanitarian law,

remain the lex specialis in situations of armed conflict and other situations to which
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international humanitarian law app‘lies. The United States understands Article 43
to operate as a “savings clause” in order to ensure that the relevant provisions ‘(;f
internationai humanitarian law take ' precedence mlzer any (;ther provisions
contained in this Convention.

Fourth, the United States continues to support the use of an existing treaty
body to'pefform monitoring functions, that is, the Human Rights Committee, which
currently deals with forced diéappearances, in view of the Committee’s expertise; in
the interests of consistency of jurisprudence, efficiency, avoidance of redundancy,
and cost; and in light of the ongoing proposals for treaty body reform. We would
hope that, per Article 27 of the draft Convention, States Parties adopt in the future
use of the Human Rights Coﬁmiﬁee as the monitoring body.

In addition to the points expi;essed above, we place on the record our

reservations, many of which are noted in the Report and in our Closing Statement,

" to, inter alia, the following articles, which is an illustrative (not exhaustive) list:

> Artlcle 4 on criminalization should not be read to require various domestic

legal systems to enact an autonomous offense of enforced dlsappearance,

_ which is unnecessary and, from a'practical standpoint, unworkable in, for
example, a federal system such as our own.

> Article 5 requiring cr;mmal;zatmn of crimes against humanity lS vague,

aspirational in nature, and inappropriate as an operative treaty provision.

The United States agreés with the .statement in paragraph 106 of the Report

that Article 5 would “not create any additional obligations on Sfatcs to

accede to particular instruments or amend their domestic legislation.”
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> Article 6(2) on the unavailability of a defense of obedience to superior orders
in a prosecution related to enforced disappearance could under certain
circumstances be inconsistent with due process guarantees and could subject
unwitting g;)vcmment person‘ﬁel to the poss‘ibility of prbsecution for actions
that they did not and could not know were prohibited. Therefore, as stated in
paragraph 109 of the Report, the United States interprets Article 6(2) to
establish no criminal reSpcnsibility on the part of an individual unaware of
participating in the commission of an enforced' disappearance.

S Article & on statute of limitations presents problems of implementation in a’
federal system and contains unclear text in paragraph 2.

> Article 9(2) on “found in” juﬁsdictior; remains unaccepiabie to the United
States, especia‘lly in view of the lack of precision in the definition of enforced
disappear'auce‘ |

> Article 16 on non-refoulement, which refers to violations of international
humanitarian law in the country of return, does not conform to international
pripciples on non-refoulement, as artieulated in tile 1951 Refugee
Convéntion.

> Article 17 on standards for and access to places of detention retains the
possibility of conflict with constitutional and other legal provisions in the
laws of some States; accordingly we would int;:rpret the term “any persons
with a 'legitimate interest” in Articles 17, 18, and 30 in accordance with the

domestic law of a State. ' . ¢
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} Article 18 on access to information similarly retains the possibility of conflict
with constitutional and other legal provisions of .a State and sets
unreasonable standards guaranteeing iniformation:

> Article 22 on additional criminalization, among other concerns, should
contain an express intentipnality requirement, and the United States will
interpret it to contain such an intent requirement (as noted ahove).

> Article 24 on the right to the fruth and reparation contains text that is vague
and at the same time overly specific, employs an overﬁroad definition of a
“yictim,” and may not be consistent with a common law system for granting
réemedies and compensation.

»  Article 25 on children must be interpreted consistent with adoption laws and
other relevant domestic laws and .\-vith international obligations of the State
regarding children.

The United States respectfully requests that its views be made a part of the

official record of the Human Rights Council.
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Drafted: LMRRw Gilda Brancato 6/8/06 x 72773  doc 26432

Cleared: Mission Geneva/L. — Jeff Kovar
Mission Geneva/PSC — Jan Levin
L/HRR — Bob Harris (subs) — ok
L/PM ~ Vijay Padmanabhan — ok
L/LEI — Denise Manning - ok
IO - Mark Lagon - ok
[O/RHS ~ Tom Johnson - ok
DRL/MLA — Lynn Sicade - ok
S/WCE — Sam Witten (subs) - ok
DOJ/OLP — Larry Rothenberg — ok
| ok B6

‘NSC/egal — Him Das - ok
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Schou,NinaE ) B6 - LA33R
From: Harris, Robert K
Sent: Friday, April 28, 2006 6:18 PM
To: Harris. Raobert K: Brian D Kedliher (Brian.KeHiher@dhs.gov); Bryan Del Monie

Camponovo, Christopher N.{
},aurence.Rothenberg@usdol.gov; OSU-POLICY
: I . -
Cc: { Dulianna Bentes; Julieta Noyes; Baroukh, Nader;|

rhomas. Monheim@usdoj.gov; Schou, Nina & Hill, Stevert i,
“Brent. MCIMOSADUSIoL.gov .
Subject: RE: Need quick clearance on documents tomorrow. ‘

Attachments: LEGAL-#24?82-V1—Lowenkron__()peningmStatementm»_zl_zs,_draft.doc; LEGAL-#24507v1-
reviseci__CATﬂpress_guidance_l&mze.doc; LEGAL-#24887-v1-
CAT_Qswand_As_ﬁto_sandu_m‘Geneva.pdf

@ @

LEGAL-#24782-v1-LEGAL-#24607-v1-r
Lowenkron_Open... evised CAT_pr...

Dear Interagency Group,

This morning a sleepy State Department team sent to Geneva the U.S. answers to the Qs and As from the Committee
Against Torture.

LEGAL-#24887-v1-
CAT_Qs_antd_As_...

Many thanks to the interagency team for giving us your final edits and continuing to improve the document. When we
ieave for Geneva early Tuesday afternoon, we wilt need to have completed the Lowenkron statement and the press
quidance 1 sent on Wednesday (attached again at the top of this message) and also John Beliinger's opening statement
and the speaking text of our Qs and As (which are much shorter that the longer package and will be drawn from previously
cleared language.) With respectto the speaking answers, we obviously couldn't complete work on them until our longer G
and A package went out today. [ hope to get both of those documents to agencies over the weekend.

Thanks again, and see you on Monday here at State (room 6417).

Bob
From: Harris, Robert K
Sent: Wednesday, Aprit 26, 2006 11:45 AM .
To: i I Briar.Kelliher@dhs.gov)y Camponovg, Chiistopher N.;| |
Jl TENCE. R sdoj.gav;| |
I .
ce ] anna Bentes; Julieta Noyes; Baroukh, Nader;| I
Thomas Monham@usior.gov; Schou, Nina E; Hill, Steven R; DO):Brent MCIFOSHENSHT). GOV
Subject: Need guick clearance on Gocuments tOMOFrow.

<< File: LEGAL-#24782-v1 —Lowenkron__Open‘mg_Statement___—m4__26_giraﬂ.doc bt
<< File: LEGAL-#24607-v1-revised _CAT_press _guidance_4_20.doc >>

Larry, Bryan Chris and Brian,

Attached for DHS, DOD, N8C, and DOJ clearance is Barry Lowenkron's opening statement and State Department press
guidance. The latter is closely modeled on previously cleared language when we rolled out the CAT report last May.

UNITED STATES DEPARTMENT OF STATE 3
REVIEW AUTHORITY: JOHN 8 BLODGETT
DATE/CASE ID: 18 AUG 2009 200706444 [JNCLAS S IFIED
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Lol R

Forgive the quick turn around, but we would appreciate your clearance by COB Friday.

Still to come are John Bellinger's opening statement and the speaking version of our Qs and As. As | noted, we won't be
in a position to circulate that untit we finish the Qs and As, {for which we still await DOD and DOJ final clearance).

Thanks ' .

Bob Harris

2
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Schou, NinaE BS’ B6 L/—?‘%‘?

From: Harris, Robert K
Sent: Friday, May 12, 2006 4:44 AM
To: Kovar, Jefirey D; Noyes, Julieta V {DRL) i
Ce: . Legal-L-HRR; Legal-L-PM; Hodgkinson, Sandra L.; Beltauer, Ronaid J; Beliinger, John
B{Legal); Johnson, Thomas A; Lagon, Mark P;] ! B6
Subject: - Re: Question 1. :

Thanks. If you could ask Hanny to send’us a PDF and a Word version of the packaée, that
would be great. : '

v

Bob

————— Original Message-—=-«--

From: Kovar, Jeffrey D(Geneva) <KovarJDBstate.gov>

To: Harris, Robert K <HarrisRK2@state.gov>; Kelliher, Brian <Brian.Kelliherl@dhs.gov>;
ron.rosenberg@dhs.gov <ron.rosenberg@dhs.gov>; Laurence.Rothenbergtusdo].gov
<Laurence.Rothenberq@usdod.gov>; Noves, Julieta V (DRL) <NoyesJV@state.gov>

Bé

{Brent.McIntoshfusdao).gov
ZBTenE . MeIntoshRusdo.govs; Thomas .Monneimeusdo].gov <Thomas.Monheimfusdo].gov>;
Timofeyev, Ilgor <Igor.Timofeyev@dhs.gov>; Legal-L-HRR <Legal-L~HRR@state.gov>; Legal-L-PM
<Legal~L~PMSBU8state.gov>;- Hodgkinson, Sandra L <HodgkinsonSLestate.gov>; Bettauer, Ronald
J <BettauverRJ@state.gov>; Bellinger, John B{lLegal) <BellingerJB@state.gov>; Johnson,
Thomas A <JohnsonTAZ@state.gov>; Lagon, Mark P <LagonMP@state.gov>;! Bé

IS T:0 0 ) VI O o M - uq:J4:33 2000
Subject: RE: Question 1:

We will deliver this attachment with a Mission cover letter today. If you have more
later, let us know. .

————— Original Message--——--

From: Harris, Robert K

Sent: Thursday, May 11, 2006 11:30 PM .

To: Kelliher, Brian; 'ron.rosenberg@dhs.gov'; Laurence,Rothenberg@usdoj.gov: Kovar,
Jeffrey D; Noyes, Julieta V (DRL}

B6

e BT e T M I oS e T S N T o v T I Ioma s ronnernt usdo]j . gov; B6

Timofeyev, 1gotr; Legal-L-HRR; Legal-L-PM; Hodgkinson, Sandra L; Bettauer, Ronald J;
Bellinger, John B(Legal}; Johnson, Thomas A; Lagon, Mark F; L/HRR:NinaSchou/home '
Harris, Robert K Hé

.

Jeff,

As UN Secretariat Staff made clear in an e-mail message to me today, the Committee will
need to receive the U.S5. follow-up answers tomorrow 1f our responses are Lo have anv
effect on the final conclusicns and recommendations. | Bs

4[ It is time to

Thanks to all, particularly DGJ's ﬂarxy Rothenberg.

Bob

UNITED STATES DEPARTMENT OF STATE .
REVIEW AUTHORITY: JOHN S BLODGETT
DATE/CASE ID: 18 AUG 2009 200706444 UNCLASSIFIED
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“Sechou, Nina E B6 LAY
From; . Bentes, Julianné W
Sent: Saturday, May 06, 2006 8:02 AM _
To: Bentes, Julianna W, |
[ TGTTaeT: oj.gov"; Bo
"Tobi.Longwitz@usdo).gov, "Brent Momiosh@usdo).gov,; towenkron, Barry ¥ {DRL); Bellinger, B6

John B(Legal); Waxman, Matthew; Harris, Robert K; Haines, Avril D: ‘Mike.Davis@dhs.gov',
'Thomg_g,.Monheim@usdo}.gcv‘; 'ron.rosenberg@dhs.gov'; 'Brian. Kelliher? @dhs.gov'
ILagon, Mark P; Hill, Steven R; Schou,

e Noyes eV IORT] | l Bg
"john.torres@dhs.gov'; ‘brian.dixon@dhs.gov’, michael.davis2@ans. gov' .

Co TOY-Surena, Andre
Subject: Committee report
Attachments: committee report.doc

The Committee has uploaded its report of Friday's session to the OHCHR website {under press releases in the CAT
section). An electronic copy is provided below. .

pe]

commitiee
rapast.doc (63 KB)

From: Bentes, Julianna W
Sent: Saturday, May 06, 2006 12:56 PM
To! fianna W; [ i N ME[‘E—I‘T@J
cac edney @USa0}.00v; | ToDI.LoNgWiz@UST0}.gov; Brent. MCINOS Tsdol.oo0v; Lowenkron, B6
Barry ; Tiger, Jo al); Waxman, Matthew; Harris, Robert K; Haines, Avril D; ‘Mike,Davis@dhs.gov';
Thomas Monheim@usdoj.gov'; ‘ron.rosenberg@dhs.gov'; 'Brian. Kelliherl@dhs.gov’;
Lagon, Mark P; Hill, Steven R; schou, Nina E; Noyes, Julie ; grRIsO, Sandra L B6
john.torres@dhs.gov'; 'brian.dixon@dhs.gov'; ‘michael.davis2@dhs.gov B6
ce ' 115‘?~Surena,'m"‘—“‘|re B6
Suhject: Pizza's herel
1st floor conference room.
From: Bentes, Jullanna W
Sent: : Saturday, May 06, 2006 12:33 P
To: janna Wil 11 !

. |michael.edr:ey@usdaj.ge\f; *Tobi.Longwitz@usdol.gov'; Brent.Mcintosh@usdo).gov'; Lowerkron, B6
Barry F (DRL); Bellinger, John BlLegal); Waxman, Matthew; Harris, Robert K; Haines, Aviil D; 'Mike.Davis@dhs.gov'; B6
"Thomas.Monheim@usdoj.gov'’; ‘ron.rosenberg@dhs.gov'; "Brian.Kelliher1@dhs.gov';

gon, Mark P; Hil, Steven R, schow, Nina E; Noyes, Julieta V{ORLE Hﬁagﬁnso_ﬁﬂldn, ra L. B6
l ljnhn.torres@dhs.gov’; ‘brian.dixon@dhs.gov'; "nichael.davis2@dhs.gov’ Eg
Cc: * ” .
Subject: Pizza info _

Hello everybody - Pizza will cost 15 sfr per person - please have your money ready for Jana by 1 pm.
Thanks!

Also, just in case, this is the address you should send your paragraphs to, with cc's 1o the other DoS folks.

From: Bentes, Julianna W
Sentt Friday, May 05, 2006 8:31 PM _
B 1+ H i M I
michael.edney@usdo).gov,  TopLLingw Nelai'id sdoj.gov'; Lowenkron, B6
Ty 3 ; agal); Waxman, Matthew, Hanis, Robert K; Haines, Avril D; Mike. Davis@dhs.gov'; B6

i j.gov'; ron.rosenberg@dhs.gov'; 'Brian.Kelfheri@dhs.gov’; .
agon, Mark P; Hill, Steven R; Schou, Nina E; Noyes, Juli .mwmml‘sJﬂ, sangra L; Eg
UNITED STATES DEPARTMENT OF STATE e

1
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!’jahn.torres@dhs.gov‘; "brian.dixon@dhs.gov’; ‘michael.davis2@chs.gov’
Cel “GUreniE, A

~Subject: - The questions as of evening 5/5/06

<< Fite: May 5 list of CAT Committee Questions3.doc >>
See you in the morning!

From: Bentes, Jullanna W
sent: Friday, May 05, 2006.5:31 PM

To: Bentes 'Ju!ianna W, Wmm{&
[_—:r;r:g'michael.edney@usdoj.gp\f; Tob LongWIE@USa0).gov;  Brent. nj.aov'; Lowenkran,

Barry F (DRL); Beilinger, ohn Legal); Waxman, Matthew; Hartls, Robert K; Haines, Avril D; ‘Mike.Davis@dhs.gov';
Thomas.Monhelm@usdoj.gov'; ‘ron.rosenberg@dhs.gov’; ‘Brian.Kelliheri@dhs.gov';

| [Lagon, Mark P; Hill, Steven R; Schou, Nina E; Novyes, Julie p ~sandra L;
| |‘johrt.torres@dhs.gov‘; ‘brian.cixon@dhs.gov; 'michael.davis2@dhs.gov’

Subject: Meeling ime (OIHOTOW )

Hello everybody,

Just a reminder that the meeting time tomorrow is 9:30 AM in the first floor conference.room. And if you haven't told me of
your menu selection for Monday yet, please email me immediately.

Thanks!

-julianna

UNCLASSIFIED
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so s ) o RELEASED IN PART
S B6 .
Schou, Nina E LAYLR
From: Bentes, Julianna w
Sent: Thursday, July 06, 2006 10:50 AM

To: Bentes, Jullanna W;
TCHaeT. of.gov',
Tobl.Longwiz@usdoj.gov’, Wcntosh@usdoj.gov,, Lowenkron, Barry F (DRL);
Bellinger, John B(Legal), Waxman, Matthew: Harris, Robert K; Haines, Avril D; ‘
'Mike. Davis@dhs.gov'; "Thomas, Monheim@usdoj.qov'; ‘ron rosenberg@dhs.aov';
‘Brian. Kelliher1@dhs.gov', agon, Mark
. H . g ;
xon@dhs.gov';
hichael. davis2dns.gov] ‘Bradiey.Saull@usdoj.gov'; "; 'Brasure,
lan D, Maj, JCS.S.IS" 'aui Sodol.gov'; rob.wexler@ed gov'; '‘Abdog, Mark A
{HHSIOGHAY, "Whitney, Ronald W', 'Landau, David A'; 'Ellis, Kathryn'
Cc: ! doi cov'l igor.timofeyev@dhs.gov’;
_ Ra RL), Staten, Vernell, Hata,
)
Subject: RE: Qs and As for clearance

Attachments: Qs_and_As_-_July_7.doc

Hello ICCPR Delegation and Washington POCs-

Aftached for final interagency clearance are the Qs and As. Your clearance is, as Bob Harris mentions

below, due Friday at 5 PM. As Bob also mentions, please remember that this is the hardest of our deadlines, as
we will be working very hard this weekend to create a final text to send to the Committee on Monday morning.
Thanks!

Jjulianna

Fromy: Harris, Robert K

To: ‘Camponovo, Christopher N.'; Schou, NinaE;;;sii3:03 tJohnson, Thomas A;
Lagon, Mark P; ; ; 5 ; ; Noyes, Julieta V (DRL); ;554 55 Tobi.Longwitz@usdoj.gov; Kovar, Jeffrey D; Gale, T
Hanny; Bellinger, John B(Legal)

IO T Brent. MEINtGEN@Usd0].gov, 'michacl.eaney@usdo]}.gov; Thomas. Monheim@usdoj.gov; Kozak, Michael G.;
Hodgkinson, Sandra L; Bellinger, John B{Legal): Bettauer, Ronald J; Witten, Samuel M; Thessin James H; Leqal-
L-HRR; Legal-L-PM; L/HRR:NIinaSchou/home iL/HRR:SteveHill/homa ]

Subject: RE: July 17-18 ICCPR hearing: The road shead

Dear ICCPR team,

| am sending you this message to provide you the revised schedule for getting all agency
clearances and inputs for materials related to our July 17-18 hearing before the Human Rights
Committee on U.S. implementation of the International Covenant on Civil and Political Rights.
Although our original schedule from May is attached to this document for your reference,
agencies should work from the revised schedule contained in this message.

To summarize, there are five major work products:

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: JOHN S BLODGETT UNCLASSIFIED
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Answers to the Human Rights Committee's 25 questions: These must be submitted
in advance to the Committee and will serve as the opening U.S. oral presentation to the
Committee on both days of the hearing.

. Hard Qs and As: As the Committee members can ask us about almost any issue
arguably related to this very broad human rights treaty, we have tried to anticipate as
many of these questions in advance. The answers the interagency team has
heen preparing are for use by delegation spokespersons if those questions arise. These
are not provided to the Committee in advance, but are very important to ensure the
delegation is properly prepared to answer oral questions from Committee members.

« State Department Press Guidance: This will be used by the Department and Mission
Geneva to respond to questions from the press. Once made final, other agencies are
welcome to use it as they deem appropriate. -

« Opening Statement(s): John Bellinger will make a 10-15 minute opening statement,

and Wan Kim is welcome to also make a short (5-10 minute) introduction about the role

of the Civil Rights Division and the Department of Justice generally in implementing U.S.

obligations under the Covenant and protecting human rights/civil rights within the United
States.

« Delegation Briefing Books: The briefing books produced for the Convention Against
Torture hearing proved to be so useful that we are repeating that exercise for the iCCPR
hearing. In addition to containing the work products described above, the books will
contain additional useful material (e.g., text of the instrument, text of U.S. reservations,

- understandings and declarations, schedules, information about the members of the
Committee, information from the first U.S. session before the Committee in HRC in 1995,
etc.) We will provide a hard copy of the book to principals before they leave and will
otherwise circulate it electronically. Books will be available to all delegation members
when they arrive at our Mission in Geneva.

The Schedule:

With the exception of the Department of Justice (which is steady and industrious as
always), agencies have not come close to meeting the deadlines for submissions and
clearances set out in late May. State will absorb that as best we can, but must now be firm in
enforcing the remaining and revised deadlines. Here they are:

« Wednesday, July 5, a.m.: Agencies provide State with all overdue material for the
Qs and As and hard Qs and As. | can't overstress the importance of meeting this
deadline, as State cannot circulate professionally acceptable products for interagency
review without first receiving the necessary agency inputs. If agencies need to set
priorities, please send any comments or inputs for the Committee's 25 questions first. H
hard Q and A inputs arrive on Thursday, we can survive.

« Wednesday, July 5, COB: Agencies provide State with clearance to State press
guidance {circulated previously).

« Thursday, July 6, a.m: State sends final Q and A text for final interagency
clearance and, in some cases, inputs. (Note: the text will contain specific and urgent
final requests to DOJ, DHS and Interior and perhaps other agencies for additional
inputs/written supplements to our answers, where our current text does not fully answer
the question posed or where there appears to be an internal contradiction or ambiguity in

1.1/26/2008 | UNCLASSIFIED
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the draft USG answer. We have been selective in asking for this material, but where we
ask for it we will have judged that it is of critical importance for agencies to provide this
information.)

« Friday, July 7, COB: State circulates for interagency comments and inputs

. proposed final text of hard Qs and As.

« Friday, July 7, COB: Agencies provide State with final edits and clearance on Qs
and As. Note: This is a hard deadline, as the final text must be senf to the Committee
one week before the hearing, July 10.

« Monday, July 10, a.m.: State sends to Geneva and the HRC the US answers to the
25 questions.

« Monday, July 10, State circulates for interagency clearance the Bellinger opening
statement. (If Justice has opening remarks, they would also be circulated on that
date.)

» Tuesday, July 11 (time and place to be determined): Final Washington meeting of
US delegation and Washington DC points of contact. (Note: As assistance from
Washington will be needed on Monday-Wednesday, July 17-19, each agency is asked to
assign a formal point of contact and people to be on call to help provide answers and
inputs to the delegation. Delegation members and the Washington point of contact
should attend this meeting. .

« Tuesday, July 11, 10 a.m.: Agencies provide State with final edits, inputs and
clearance on hard Qs and As. _

July 7, COB: Agencies provide State with final edits and clearance on Qs and As.

» Wednesday, July 12: State circulates electronic versions of briefing books.

« Sunday, July 16 p.m. - Wednesday, July 19: Delegation members should treat
Sunday afternoon as a work day and should ensure strong coverage on Wednesday the
19th to provide written answers to follow-up questions. Washington action and
assistance will be required throughout that period.

» Tuesday, July 18, 9:00 p.m.: Delegation dinner and celebration.

State looks forward to working with many of you again and meeting new members of the
delegation next Tuesday. | realize that we have a lot of work ahead of us, but our preparation
and hard work will make a huge difference in effective advocacy on behalf of our
government.

Thanks in advance for your continuing efforts.

Bob Harris

11/26/2008 UNCLAS SIFIED
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PRELIMINARY COMPILATION OF PROPOSALS - 02/12/04 LAY
Preamble

The States Parties to [this instrument],

Cousidering the obligations of States under the Charter of the United Nations to
promote universal respect for, and observance of, human rights and fundamental

freedoms,
Having regard to the Universal Declaration of Human Rights,

Recalling the Declaration on the ?re'tection of All Persons from Enforced Disappearance
adopted by the General Assembly of the United Nations in its resolution 47/133 of 18
December 1992,

. Recalling all other relevant instruments,

Aware of the extreme seriousness of enforced disappearance, which constifutes a crime and,

in certain circumstances, & crime against humanity,

el——————

Determined io prevent enforced disappearances and combat impunity for the ctime of

enforced disappearance,

Affirming f any person not o be subjected to an enforced disappearance and
the right of victims to know the truth about the circumstances of an enforced disappeuarance

B3

and the fate of the disappeared person,

Have agreed as foliows:

UNITED STATES DEPARTMENT OF STATE ' ‘
REVIEW AUTHORITY: FRANK H PEREZ . .
DATE/CASE ID: 12 AUG 2009 200706444 [-]NCLAS SIFIED
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Article 1

Yor the purposes of [this instrument], enforced disappearance is considered to be the
deprivation-of-a-person’s-liberty;in-whatever—form; arrest, detention, abduction or any
ofher deprivation of liberty committed by agents of the a State or by persons or groups of
persons acting with the authorization, support or acquiescence of the a State, followed by a
refusal to ackunowledge the deprivation of liberty or by concealment of the fate or

whereabouts of the disappeared person, whieh-places-such-a-petson-and where such person
is placed outside the protection of the law. ' '

OR

For the purpose of [this instrument], enforced disappearance is considered to be the
placement of a person outside the protection of the Iaw as a consequence of both his/her
deprivation of liberty, including arrest, detention or abduction, committed by agents of
a State or by persons or groups of persons acting with the authorization, support or
acquiescence of a State, and the refusal to acknowledge the deprivation of liberty or the

concealment of the fate or whereabouts of the.disappear'ed person.

! UNCLASSIFIED
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Article 1 bis
i. No one shall be subjected to enforced disappearance.

2. [from former art. III-E] No exceptional circumstance whatsoever, whether a state of
war or a fhreat of war, internal political instability or any other public emergency, may be

invoked as a justification for enforced disappearance.

UNCLASSIFIED
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Article 3

1. Each State Party shall take the necessary measures {o prosecute—and-punish hold
criminally responsible those-whe B5

B5

a) those who attempt to commit and ar@o:ldpliceyor participate in cemmit-o
assist-in-the-commission-of an enforced disappearance.

(b) The superior officer who:

« (i) Knew, or consciously disreparded information which clearly indicated, that

subordinates under his/her effective authority and control were committing or about to

commit an enforced disappearance and ;

e (i) Failed to take all necessary and reasonable measures within his or her power to

prevent or halt repress the enforced disappearance or to-repress-is—commission er to

submit the matter to the competent authorities for investigation and: prosecution.

2. An erder from a superior officer or a public authority may not be invoked as a

justification for enforced disappearance.

B3
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) Article 4

1. Each State party shall make the offence of enforced disappearance punishable by

appropriate penalties which take into account its extreme seriousness.

2. Each State Party'@establish:

(a)  Mitigating circumstances, inter alia for persons who, having been implicated in
the commission of an enforced disappearance, effectively contribute to bringing - the
disappeared person forward alive or make it possible to clarify cases of enforced

disappearance or to identify the perpetrators of an enforced disappearance;

(b)  Aggravating circumstances, inter alia in the event of the death of the victim or
the commission of an enforced disappearance in respect of pregnant women, minors or other

particularly vulnerable persons.

UNCLASSIFIED
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Article 5

Without pfejudice fo arti.cle 2 bis,

1. A State Party which applies a statute of limitations in respect of enforced
disappearance shall take the necessary measures to ensure that the term of fimitation for

crimifial proceedings:

(a) s Gubstantiel of a long duration angproportienate to the extreme seriousness

of this offence;

B3

' () Commences from the moment when the offence of enforced disappearance | ,-\
ceases and the fate of the disappeared person is established. B5

B5

= Z The term of limitation for criminal proceedings which is provided for in paragraph 1 ‘\

shall be suspended for as long as no effective remedy is available in e-the State Party to-any
pu

. victim in case of an enforced disappearance.

UNCLASSIFIED
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Article 9

L Each State Party\shall/take such measures as may be necessary fo establish its

jurisdiction over the offence of exfforced disappearance:

a) When the offence is committed in any ferritory under its jurisdiction or on a ship flying its

flag or on an fggga‘fg‘registered in accordance with its legislation at the time of the events;

b) When the alleged offender is one of its nationals or a stateless person usually resident in
its territory;
¢} When the alleged offender is a stateless person usually resident in its territory and

the State Party considers it appropriate;

d) When the disappeared person is one of its nationals and-the-State-Party-considers—it

approptiate.

2.:  Each State Party shall likewise take such measures as may be necessary to establish ifs

jurisdiction over the offence of enforcedl disappearance when the alleged offender is present:

in any territory under its jurisdiction, unless it extradites or transfers him or her in
accordance with its international obligations to another State or transfers him or her to an

international criminal tribunal whose jurisdiction it has recognized.

3. [This instrument} does not exclude any additional criminal jurisdiction exercised in

accordance with internal national law.

e e e
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Article 10

1. Upon being satisfied, after an examination of information available to it, that the
circumstances so warrent, any State Party in whose territory a person alleged to have
committed an offence of enforced disappearance is present shall take him or her into custody
or take other legal measures to ensure his or her presence. The custody and other legal
measures shall be as provided for in the law of that State Party but may be continued only for

such time as is necessary to enable any criminal or extradition proceedings to be instituted.

2. A State Party which has taken the measures referred to in paragraph 1 shall
1mmed1ately carry out an investigation to establish the facts. It shall notify the States Parues
which may-have jusisdiction-in-accordance-with referred to in article 9, paragraph 1, of the
measures it has taken in pursuance of paragraph 1 of this atticle, including detention and the
circumstances warranting detention, and the findings of its investigation, indicating whether it

intends to exercise its jurisdiction.

in custody pursuant to paragraph 1. shall be assisted in communicating|’

3. Any-_peisan 1 .
ith the nearest appropriate representative of the State of which he or she is

a national, or, if he or she is a stateless person, with the representative of the State where

he or she usually resides

UNCLASSIFIED
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Article 11

1. The State Party in the territory under whose jurisdiction a person alleged to have
committed an enforced disappearance is found shall, if it does not extradite that person or
" pransfer him or her in accordance with its international obligations to another State or
transfer him or her to an international criminal tribunal whose jurisdiction it has recognized,

submit the case to its competent authorities for the purpose of prosecution.

2. These authorities shall take their decision in the same manner as in the case of any
ordinary offence of a serious nature under the law of that State Party. In the cases referred to
in article 9, paragraph 2, the standards of evidence required for prosecution and conviction

shall in no way be less stringent than those which apply in the cases referred to in article 9,
paragraph 1.
3. Any person regarding whom proceedings are brought in connection with an enforced

disappearance shall be tded entitled to a fair and public hearing by a competent,

independent and impartial
{he—gamw%ee&ei-’-a—?aﬁ—mﬁ tribunal established by law.

4 Any person regarding whom proceedmgs are brought in connection with an enforced
disappearance shall be guaranteed fair treatment at all stages of the proceedings

UNCLASSIFIED
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Article 12 ' . ‘

L. Each State Party shall ensure that any individual who alleges that a person has been
subjected to enforced disappearance has the right to report the facts to a competent authority,
which shall immediately undertake a thorough and impartial investigation. Appropriate steps

shall be takén, where necessary, to ensure that the complainant, witnesses, relatives of the |

disappeared person and their defense counsel, as well as persons participating in the

investigation, are protected against all ill-dreatment or intimidation as a consequence of the

complaint or any evidence given.

2. Where there are reasonable grounds for believing that a person has been subjected to

enforced disappearance, each-State-Party shall-refer-the-matter-te the authority referred to in

paragraph 1 ferlannches an investigation, even if there has been no formal complaint.

3. Each State Party shall ensure that the authority referred to in paragraph 1:

(a) Has the necessary powers and resources to conduct the investigation

effectively, including the power to compel suspects or witnesses to appear before it;

(by  Reeeivesthe Has access to all documents and other information relevant for
it-needs-for its investigation;
(¢)  Has access to any place under its jurisdiction where it is suspected that a

disappeared person may be present.

4, Each State Party shall take the necessary measures to prevent and punish acts likely to
hipder the conduct of the investigations. It shall ensure in particular that persons suspected of
having committed an enforced disappearance are not in a position to influence the progress of
the investigations by means of pressure or acts of intimidation or reptisal aimed at the
complainant, witnesses, relatives of the disappeared person or their defense counsel, or at

persons participating in the investigation.

5. The in\'festigation ;:_urovided for in this article shall should b€ conducted in accordance
with the relevant international standards, prif]cipl_es and guidelines felating applicable to
investigations into human rights violations, including ¢hese on torture, and to the
prevention of extra-legal, summary or arbitrary executions, as weli as to the segrch for

disappeared persons; and forensic examinations and identification,

- . | 10
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Article 13

1. For the purposes of extradition between States Parties, the offence of enforced
dlsappcarance shall not be regarded as a political offence or as an offence connected with a
political offence or as an offence inspired by political motives. Accordingly, a request for

extradition based on such an offerice may not be refused on these grounds.

2. The offence of enforced disappearance shall be deemed to be included as an
extraditable offence in any extradition treaty existing between States Parties before the entry

into force of [this instrument].

3. States Parties undertake to include the offence of enforced disappearance as an

extraditable offence in every extradition treaty sﬁbsequently to be conclnded between them.

4. If a State Party which makes extradition conditional on the existence of a treaty
receives a request for extradition from another'State Party with which it has no extradition
treaty, it may consider [this instrument] as the necessary legal basis for extradition in respect

of the offence of enforced disappearance.

5. A State Party which does not make extradition conditional on the existence of a treaty

shall recognize the effence of enforced disappearance as an extraditable offence between

States Parties themselves.

6. Extradition shall, in all cases, be subject to the conditions provided for by the law of
the requested State Party or by applicable extradition treaties, including, inter alia, conditions
 in relation to the minimum penalty requirement for extradition and the grounds upon which

the requested State Party may refuse extradition or make it subject to certain conditions.

7. Nothing in [this instrument] shail be interpreted as imposing an obligation to extradite
if the requested State Party has substantial grounds for believing that the request has been

made for the purpose of prosecuting or punishing a person on account of that person’s sex,

race, religion, nationality, ethnic origin or political opinions or that compliance with the

request would cause prejudice to that person’s position for any one of these reasons.

11
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Article 15 bis '
L. No State Party shall expel, return (“refouler”) ,cr extradite a person to

another State where there are substantial grounds for believi that he or she would be in

danger of being subjected to enforced disappearance.

2, For the purpose of determining whether there are such grounds, the ‘competent
authorities shall take into account all relevant considerations, including, where applicable, the
existence in the State concerned of a consistent pattern of gross, flagrant or mass violations of

human rights or of humanitarian law.

- 12
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Article 16
L. Each State Party shall, under its law:
a) Indicate those effieials authorities authorized to order deprivation of liberty;

b) Establish the conditions under which such orders may be given;

' ¢) Guarantee that any person deprived of liberty shall be held solely in an officially

recognized and supervised place;

d) Guarantee that any person deprived of liberty shaill be authorized fo
communicate with a person of his/her choice, when such a communication is not
incompatible with the purpose of the detention ;

¢) Guarantee access by the judicial authorities to the places where persons are deprived

of liberty;

f) "Guarantee that any person deprived of liberty shall, in all circumstances, be entitled to

take proceedings before a court, in order that that court may decide without delay on

the lawfulness of the deprivation of liberty, and order his or her release if that
deprivation of fiberty is not lawful. .

2. Each State Party shall compile and maintain one or more official registers of persons

deprived of liberty. The information contained therein shall include, as a minimum:
a) The identity of the person deprived of liberty;
. b) The authority that-erdered having decided the depﬁvatioﬁ of liberty;

¢) The authority fespensabieiw-sapemsmg contrelling .the deprivation of liberty;

d) The date and time of admission to the pléce of detention and the authority responsible

for the place of detention;

e) The State of health and, in the event of death, the circumstances and cause of

death

1) ‘The date and time of release or transfer to another place of detention, the destination

and the authority résponsible for the transfer.

13
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Article 16 bis
1. Each State Party shall guarantee Msﬂkdepﬁvedvﬂﬂib@ﬂy—ﬁm his-or-her

...........

as 10 any person able-ta

the following information:

(b)  The authority that ordered baving decided the deprivation of liberty;

srived controlling the

(cy The autliority esponsib
deprivation of liberty ;
(d)  The whereabouts of the person deprived of liberty, including in the event of a

transfer;
(¢)  The date and place of release;

(H  The state of health and, in the event of death, the circumstances and causes of

death.

2. Appropriate measures shall be taken, where necessary, 10 protect the persons referred
to in paragraph 1, as well as persons participating in the investigation, from any ill-treatment,
intimidation or sanction as a result of the search for information concerning a person deprived
of liberty.

3. In order not to jeopardize the ' privacy of the persons concemed, the information
provided pursuant to paragraph 1 of this article must be appropriate and relevant for the
© intended purpose and-must-not be-used-for-purpeses-other-than—of the search for the person
deprived of liberty. . . : |

14
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Article 17

Without prejudice to consideration of the lawfulness of the deprivation of a person’s liberty,

States Parties shall guarantee to the selatives—of-the-person-deprived-of-liberty-er-ofthe

1, the right to a prompt and effective retﬂedy as a means of obtaining without delay the

information referred to in article 16 bis. This right to a remedy may not be suspended or

restricted in any circumstances.

15

g . , UNCLASSIFIED

L0517




UNCLASSIFIED

Article 19

1. Each State Party shall take the necessary measures to prevent and punish the following
conduct:

a) Delaying or obstructing the remedy referred to in article 16,1 ¢) and 17;

b) Failure to record the deprivation of liberty of any person, or the recording of any

information which the official responsible for the official register knows or ought to know

to be inaccurate;

2. Refusal by an official to provide information on the deprivation of liberty of a person, or
the provision of inaccurate information, even though the legal requirements for providing
such information have been met.

. 6
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Article 22

1. For the purposes of [this instrument], “victim™ means the disappeared person and any
individual- natural person who has suffered direet harm as a direct result of that-persen’s an

enforced disappearance,

2. Each State Party shall take the necessaty measures to ensure that every victim knows
the truth regarding the circumstances of the enforced disappearance and the fate of the
disappeared person. In particular, it shall take the necessary measutes to search for, Jocate

and release disappeared persons and, in the event of death, return their remains.

3. Each State Party shall guarantee the right of victims of enforced disappearance to

obtain prompt, fair and adequate reparation for the harm caused to them.

4, The right to obtain reparation referred to in paragraph 3 includes full compensation for

material and psychological harm, It may also include other modalities of reparation such
as: .

a) Restitution;

b) Rehabilitation;

c) Saﬁsfactioﬂ;

d) Guarantee of non repetition, including restotation of" honour and reputation

5. Without prejudice to the obligation to continue the investigation until the fate of the
disappeared person has been clarified, each State Party shall take the necessary measures with
‘regard to the legal situation of the disappeared persons whose fate has not been clarified and

that of their relatives, in ficlds such as social welfare, financial matters, eustody of children

and property ri ghts.

- : 17
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Article 23

I Each State Party shall take the necessary measures to prevent and punish'under its
criminal law:

a) The abduction or appropriation of children who are vietims-of enforced-disappearance
disappeared , children whose father or mother is a victim of enforced disappearance
or children born during the captivity of a mother who is a victim of enforced
disappearance;

b) The falsification or destruction of documents attesting to the true identity of the
children referred to in subparagraph (a).

2. Each State Party shall take the necessary measures to search for and identify the
children referred to in paragraph 1 (2) and (b)

18
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Article 25

1.

When a child who has beén abducted or appropriated in the circumstances described in

article 23, paragraph 1 (a), is found in the territory of a State Patty, the question of the

child’s possiﬁle return to his or her family of origin shall be resolved either under the
national -legislation of that State Party or under a bilateral or multilateral agreement

entered into by that State and by the State in which the family of origin resides.

In all cases, the best interests of the child shall be a primary consideration, and a child

who is capable of forming his or her own views shall have the right to express those views

‘freely, the views of the child being given due weight in accordance with the age and

maturity of the child.

Considering the meed to ‘protect the best interests of the children referred to in
paragraph 1, there shall be an opportunity, in States P.arties whick recognize a
system of adoption, for a review of the adoption of such children and, in particular,
for annulment of any adoption which originated in enforced disappearance. Such
adoption should, however, continue to be in force if consent s given, at the time of

review, by the child’s closest relatives.

19
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. UNCLASSIFIED RELEASED IN PART
B6
Schou, Nina E _ LAYB
From: \ Hill, Steven R ‘
Sent: Sunday, July 16, 2006 12:48 PM
To: Waxman, Matthew -
Cc: ‘Harris, Robert K': Schou, Nina E; Bentes, Julianna W; 'TDY-Surena, Andre’;
- B6
Subject: Opening Statement
Attachments: opening sun 1900.DOC

Matt,

This draft incorporates the comments we've received, including your own and Bob's.

Steve

apening sun
1900.00C (56 KB}

UNITED STATES DEPARTMENT OF STATE

1
REVIEW AUTHORITY: ARCHIE M BOLSTER ;
DATE/CASE ID: 30 JUL 2009 200706444 UNCLAS\S IFIED

O - TP i
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Schou, Nina E. ) B6’ B5 Lﬂrl‘f’(‘?

From: - Hill, Steven R

Sent: Thursday, July 13, 2006 10:57 AM -

To: Harris, Rober K

Ce: Andre Surena: Nina Schou; Schou, Nina E; Bentes, Julianna W; Legal-L-HRR;
Padmanabhan, Vijay M

Subject: . RE: ICCPR "Script”

Attachments: ' script.doc

seript.doc (321 KB)

Mot sure if people had trouble opening this so I'm re-sending.

————— Original Message-———= )

From: Steven Hill l

Sent: Thursday, Jul¥ 13, 2006 J:iz22 AM

To: Bob Harris

Ce: Andre Surena; Nina Schou; Nina Schou; Julianna W Bentes; L/HRR
Subject: ICCPR "Script”

Bob,

Here is the result of my efforts today to trim the written Q&A's down into a script.
(Pardon the delay -- I needed a break midway through doing this.) Based on a reading
speed of 1 minute 30 seconds per double~spaced, 14 peint Times New Roman page {which was
John's pace at the CAT hearing), Monday's material should take about 40 minutes, Tuesday's
50 minutes. .

I split gquestion 11 {on material witness warrants) between Wan and Igor so that Igor would
have something teo say on Monday. Igor's Katrina stuff comes up on Tuesday. I gave Wan
the indigenous materials in question 1. .

Let me know how you wWant to proceed.

Steve

Andre: i know you wen't be able To open this attachment and will attempt to forward it to
you from my Blackberry.

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: FRANK H PEREZ

1
DATE/CASE ID: 12 AUG 2009 200706444 g UNCLASSIFIED
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